
No. 1 20 1 4/6/2008-Cdn, 


Government of India 
Ministry of Home Affairs 
IS Division/CDN Section 


JS 


Subject: Writ Petition No. 8215 (WV2008 filed in the Calcutta Hi eh Court by 
the Subhash Chandra Basu & others. 


Shri Subhash Chandra Basu & others have filed a Writ Petition in the Calcutta 
High Court in the matter of: The Public Records Act. 1993; Violation of 
fundamental rights enshrined under Article 14, 19(1) of the Constitution of 
India; The Right to Information Act, 2005 and Non-consideration of the 
representation dated 11.3.2008 against the Union of India - Ministry of Home 
Affairs, PMO, MEA and Ministry of Parliamentary Affairs. The petitioner has 
prayed before the Court that: 

(a) A Writ or Writs in the nature of Mandamus commanding the 
respondents concerned and each of them to reappoint or reopen the Mukherjee 
Commission to complete and/or conduct further enquiry into the alleged death 
or disappearance of Netaji Subhash Chandra Bose in 1945 in terms of earlier 
reference point No., (d), (e) and suggestion for publication of news touching 
Netaji’s alleged death for greater public importance forthwith; and further 
direction be given upon the respondent to supply all documents or file relating 
to alleged Netaji’s death or disappearance in 1945, or thereafter before the 
commission for completion of enquiry in order to bring an end of controversy: 

(b) A Writ or Writs in the nature of Certiorari directing the concerned 
respondents and each of them to transmit and produce all relevant documents 
relating to Netaji’s alleged death or disappearance including the order of 
rejection dated 17.5.2006 by the Central Government before this Hon'ble 
Court and before the commission in case of reopening or reappointment and 
after perusing the record and going through petition quashed the order of 
rejection of Mukherjee Commission’s dated 17.5.2006 and render conscionable 
justice to the petitioners. 

© A Rule NISI in terms of the prayers aforesaid; 

(d) An interim order be passed to stop or restraining the respondents from 
publication of all news touching the alleged death or disappearance of Netaji 
Subhash Chandra Bose in 1945 till disposal of this writ application; 

(e) And pass such other or further Order or Orders, direction or directions. 
Writ or Writs as Your Lordship may deem fit and proper. 

\ 

2. Ministry of Law and Justice vide letter dated 10 June, 2008 has 
appointed Shri T.K. Gosh as Advocate with Shri R.N. Das as his senior on 
behalf of the Union of India. Ministry of Law and Justice has further directed 
to send the para- wise comments to the Govt. Counsel. 

3. Based on the material available with us para-wsie comments on the Writ 

Petition has been attempted and are placed below for approval before the same are sent 
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f * ie G ° vt ' Counsel - However, it may also be stated here that Ministry of External 
Affairs. PMO and Ministry of Parliamentary Affairs have also been made party in the 
case. As the case relates mainly to MHA, we may file the reply on their behalf also. 
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Through this petition the petitioner wants GO I to reopen 
Justice Mukherjee Commission of Inquiry Report or to reappoint 
another commission of inquiry into the alleged disappearance of 
Netaji Subhash Chander Bose, and to produce all relevant 
documents, including the order of rejection dt, 17-05-2006, (action 
taken report placed in Parliament a copy of which is at F/X). The 
petitioner has expressed a view that because of the RTI Act 
coming into force there is bright possibility to access and 
availability of records The petitioner has also invited attention to 
his representation dated 11-03-2008, vide para 18 of the petition 
and stated that no reply from the authorities is a ream for filing the 
petition! 


J 





All the documents which were available with the Government 
were made available to the JMCI. At present there are no other 
documents available in the Cdn. Section except the exhibit of 


JMCI which have already been examined and taken cognizance by 
the JMCI, liowever, a notice for a Provisional Starred Question 
received during April, 2008 pointed out 29 files available with 
PMO, based on some news item captioned “Netaji se judi 29 files ki 
soochi sarvajanik Kare PMO” published in 'the dainik jaagran’ dated 
20-02-2008. We in MHA are not aware whether 29 files relating to 
Netaji Subhash Chander Bose are actually held by PMO or not. 
(Factual information sent against said notice to the PQ may be see 
at F/Y in linked file). 


PMO, MEA and Ministry of Parliamentary Affairs have also 
been made respondent apart from MHA in this case, it is proposed 
to file the counter affidavit as per the DFA after circulating it to other 
respondents for eliciting their views. PMO can be asked to indicate 
the factual position of 29 files (or more) being available with them. 

Submitted please. 


(S.K. Malhotra) 
Dy. Secretary (Legal) 
2-07-2008 
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Discussed with JS(IS) on 9.7.08 in the presence of DS(Legal). 

2. The paras in the Writ Petition which relate* to PMO may be seen at 
F/X and we may request PMO’s comments on the same. 

3. It may be mentioned that the notice for a Provisional Starred 
Question received during April, 2008 pointed out 29 files available with 
PMO. Factual information on the same may be available with PMO. We 
may also seek information on this from PMO. 

4. Shri Sayantan Dasgupta had submitted application for providing 
information under RTI Act 2005 regarding certified copies of all documents 
exhibited before the Netaji Inquiry Committee of 1956 and the G.D. Khosla 
Commission of Inquiry of 1970-1974, on the disappearance of Netaji 
Subhas Chandra Bose. The reply given to the said RTI question may be 
seen at F/Y in linked file. 

<9 

5. Ministry of Law vide letter dated 2.7.2008 has informed that the matter 
has been fixed for discussion on ll Ih July, 2008 (received in MHA on 
9.7.08). Shri Tarun Kumar Ghosh, Advocate appearing on behalf of Govt, 
of India has been requested on 9.7.08 to request the Hon’ble Court for 
extension of time for filing the affidavit on behalf of the Govt, of India. Pi _ 
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Submitted please. 


(AMAR CHAND) 
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Subject : Writ Petitions filed in the High Court of Kolkata regarding 
Netaji Subhas Chandra Bose - Brief thereof. 


Government of India has so far appointed three 
Committee/Commissions to inquire into the alleged disappearance of 
Netaji Subhas Chandra Bose. The first one was a Committee, known 
as Shah Nawaz Committee, consisting of three members, appointed in 
the year 1956. The Committee examined 67 witnesses. Two 
members of the said Committee came to the conclusion that Netaji 
died in the plane crash at Taihoku, Formosa (now Taiwan) on 18 th 
August, 1945 and that his ashes were taken to Tokyo and preserved 
in the Renkoji Temple there. The third member of the Committee 
submitted a dissentient report. It is, however, mentioned here that the 
third member (Shri Suresh Chandra Bose) signed a document 
“Principal points agreed to for Draft Report dated 30 th June, 1956" 
which has also been annexed to the report of the Committee. The 
Government of India accepted the majority report. 

2. The second inquiry was a one-man Commission under Justice 
G.D. Khosla appointed in 1970. This Commission submitted its report 
in the year 1974. This Commission examined 224 witnesses and also 
came to the conclusion that Netaji died in the plane crash at Taihoku 
on 18 th August, 1945 and the ashes preserved in the Renkoji Temple, 
Tokyo are of Netaji. But this finding of the Commission also did not 
satisfy the people and there was vociferous demand from various 
quarters for setting up of another Commission on the alleged 


disappearance of Netaji Subhash Chandra Bose. A writ petition was 
also filed before the Kolkata High Court and a Division Bench by its 
judgement dated 30 th April, 1998 directed Union of India to re-inquire 
into the alleged disappearance of Netaji in accordance with law by 
appointing a Commission of Inquiry. This was followed by a motion 
adopted by the West Bengal Legislative Assembly on December 24, 

1 998 demanding that the Government of India should make necessary 
arrangements for availability of records and documents in and outside 
India so that the scholars and people could have access to them and 
also institute a fresh inquiry into the matter to remove the mystery 
regarding the whereabouts of Netaji Subhash Chandra Bose. 
Ultimately the Government of India appointed a Commission headed 
by Justice M.K. Mukherjee, retired Judge of the Supreme Court on 
14 th May, 1999 to inquire into all the facts and circumstances related 
to the disappearance of Netaji Subhash Chandra Bose in 1945 and 
subsequent developments connected therewith, including:- 

a) whether Netaji Subhash Chandra Bose is dead or alive; 

b) if he is dead, whether he died in the plane crash, as alleged; 

c) whether the ashes in the Japanese temple are ashes of Netaji; 

d) whether he has died in any other manner at any other place 
and, if so, when and how; 

e) if he is alive, in respect of his whereabouts. 

3. JMCI (Justice Mukherjee Commission of Inquiry), after 
examining 131 witnesses, visiting the U.K., Japan, Taiwan, Bangkok 
and Russian Federation and after going through 308 exhibits, 
submitted its report on 8 th November, 2005 with the following findings:- 




Terms of reference 

Conclusion of the 

Commission 

whether Netaji Subhas Chandra 

Bose is dead or alive; 

Netaji Subhas Chandra Bose is 

dead; 

if he is dead, whether he died in 

the plane crash, as alleged 

He did not die in the plane crash, as 

alleged 

Whether the ashes in the Japanese 
Temple are ashes of Netaji; 

The ashes in the Japanese temple 

are not of Netaji; 

Whether he has died in any other 

manner at any other place and, if so, 

whe and how; 

In the absence of any clinching 
evidence a positive answer cannot 
be given; 

If he is alive, in respect of his 

whereabouts. 

Answer already given in (a) 

above. 


4. The report of the JMCI was thoroughly examined. It was found that the 
Commission’s inquiry was inconclusive in many ways and it has not been 
able to provide definitive findings. The findings of the JMCI that Netaji did not 
die in the plane crash is based on non-availability of “clinching evidence’ . 
Shah Nawaz Committee of 1956 and Khosla Commission of 1970 also 
encountered the same predicament. They, therefore, relied on the oral 
evidence of the witnesses including those who were co-passengers of Netaji 
in the said ill-fated plane and came to the conclusion that Netaji died in the 
plane crash on 18 th August, 1945 and he was cremated in Taiwan 
Crematorium and his ashes were taken to Tokyo and preserved in the 
Renkoji Temple. 

5. The findings of JMCI, therefore, do not conclusively disprove the plane 
crash story in the face of overwhelming oral evidence, particularly of those 
who were co-passengers of Netaji and also the Doctors and staff of the 


A 
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Hospital where he was treated for third degree burn injuries sustained in the 
plane crash. Thus the Government of India found it difficult to accept the 
conclusions of JMCl. The report of the JMCI was placed before both the 
Houses of Parliament along with the ATR on 17 th May, 2006 as per the 
provision of the Commissions of Inquiry Act, 1952. 

6. The following Writ Petitions have been filed in the Hon’ble High Court 
of Kolkata regarding the disappearance of Netaji Subhas Chandra Bose. 

(i) WP No. 2003 of 2006 - Rudra Jyoti Bhattacharya Vs UOI on 
Netaji Subhas Chandra Bose. [ F.No, 1/12014 / 5 / 2007 - Cdn] 

(ii) WP No. 27541 (W) of 2006 filed by Sri Ashim Ganguly & Anr 
Vs UOI and Others. [ F.No. 12014 / 12 / 2007 - Cdn] 

(iii) WP No. 8215 (W) / 2008 filed by the Subhash Chandra Basu 
and Others. [ F.No. 12014 / 6 / 2008 - Cdn] 

7. Brief on the above 3 writ petitions are as under 

(i) Writ Petition No.2003 of 2006 - Rudra Jyoti Bhattacharya Vs UOI 
on Netaji Subhas Chandra Bose 

The petition is against the non-acceptance by the Government of India 
of the report of Justice Mukherjee Commission appointed to inquire into the 
alleged disappearance of Netaji Subhas Chandra Bose. It has, inter alia, 
been prayed in the petition that the action taken report placed before the 
Houses of Parliament be set aside. 

(ii) In Writ Petition No. 27541 (W) of 2006 filed by Sri Ashim Ganguly 
& Anr Vs UOI and Others. The following have been made the parties:- 

a) Ministry of Home Affairs. 

b) Office of the Prime Minister 

c) Ministry of External Affairs 


d) Ministry of Parliamentary Affairs. 

e) Director, Netaji Research Bureau 

8. In this Writ Petition, the petitioner prays as under:- 

(a) A writ and /or writs in the nature of Mandamus commanding the 
Respondents, their men, agents, sub-ordinates, superiors, successors 
- in office to retain from incurring further public money from 
Government Exchequer for maintenance and up keeping of the 
Rankoji temple in Japan allegedly keeping the ashes as that of Netaji 
Subhas Chandra Bose who allegedly died on 18.8.1945 forthwith; 

(b) A writ and /or writs in the nature of Mandamus commanding the 
Respondents concerned, their men, sub-ordinates, superiors, 
successors - in office to place the Commission Report submitted by 
the Hon'ble Justice Manoj Kumar Mukherjee (Retired) on 08.11.2005 
before the Members of Parliament for open debate or discussion 
immediately. 

(c) A writ and /or writs in the nature of Mandamus directing the 
Respondents concerned refrain from incurring any amount for the 
Respondent No. 5 from public exchequer to continue research work 
on any issue pertaining to Netaji including the alleged death of Netaji 
Subhas Chandra Bose; 

(d) A writ and /or writs in the nature of Certiorari directing the 
Respondent concerned to transmit and certify all relevant records 
relating to Inquiry on the alleged death of Netaji on 13.03.1945 
allegedly took place in Plane Crash in Taihoku, Japan including the 
representation being Annexure - P/3 and the notification being the 
Annexure P/2 at the time of hearing of the Writ Petition and so as to 
render the conscionable justice after perusing the same; 

(e) A writ and /or writs in the nature of Prohibition foreboding the 
Respondents Nos. 1 to 4 from incurring any amount of public money 
from public exchequer for preservation and reservation and / or 
maintenance of Renkoji Temple, Japan allegedly keeping the ashes of 
Netaji allegedly died on 18.08,1945 till the disposal of this Writ 
Petition; 



( h — f \ 



(f) Rule NISI in terms of prayers (a), (b), (c), (d) and (e) as aforesaid; 

(g) An ad-interim order restraining the concerned Respondent from taking 
any step or steps to accept and / or bring or staking the alleged ashes 
kept in Renkoji Temple at Japan till the disposal till the disposal of the 
instant application. 

(h) Any other or further writ or writs, order or orders, direction or directions 
as your Lordships may deem fit and proper. 


9. However, an additional application for addition of parties has been 
filed by Miss Debrani Ghosal, Advocate, High Court of Calcutta which refers 
to the various files / records of the Government of India. 


(iii) Writ Petition No. 8215 (W) / 2008 filed by the Subhash Chandra 
Basu and Others. 

10. Shri Subhash Chandra Basu & others have filed a Writ Petition in the 
Calcutta High Court in the matter of; The Public Records Act, 1993; Violation 
of fundamental rights enshrined under Article 14, 19(1) of the Constitution of 
India; The Right to Information Act, 2005 and Non-consideration of the 
representation dated 1 1 .3.2008 against the Union of India - Ministry of Home 
Affairs, PMO, MEA and Ministry of Parliamentary Affairs. The petitioner has 
prayed before the Court that: 4 

(a) A Writ or Writs in the nature of Mandamus commanding the 
respondents concerned and each of them to reappoint or reopen the 
Mukherjee Commission to complete and/or conduct further enquiry 
into the alleged death or disappearance of Netaji Subhash Chandra 
Bose in 1945 in terms of earlier reference point No., (d), (e) and 
suggestion for publication of news touching Netaji’s alleged death for 
greater public importance forthwith; and further direction be given 
upon the respondent to supply all documents or file relating to alleged 
Netaji’s death or disappearance in 1945, or thereafter before the 




commission for completion of enquiry in order to bring an end of 
controversy; 

<b) A Writ or Writs in the nature of Certiorari directing the 
concerned respondents and each of them to transmit and produce all 
relevant documents relating to Netaji’s alleged death or disappearance 
including the order of rejection dated 17.5.2006 by the Central 
Government before this Hon’ble Court and before the commission in 
case of reopening or reappointment and after perusing the record and 
going through petition quashed the order of rejection of Mukherjee 
Commission’s dated 17.5.2006 and render conscionable justice to the 
petitioners. 

(c) A Rule NISI in terms of the prayers aforesaid; 

(d) An interim order be passed to stop or restraining the 
respondents from publication of all news touching the alleged death or 
disappearance of Netaji Subhash Chandra Bose in 1945 till disposal of 
this writ application; 

(e) And pass such other or further Order or Orders, direction or 
directions, Writ or Writs as Your Lordship may deem fit and proper. 

Ministry of Law and Justice vide letter dated 10 June, 2008 has 
appointed Shri T.K. Gosh as Advocate with Shri R.N. Das as his 
senior on behalf of the Union of India. Ministry of Law and Justice has 
further directed to send the para-wise comments to the Govt. Counsel. 
But the parawise comments of the Government of India are yet to be 
filed in the Hon’ble Court of Kolkata. 

11. A meeting was held in PMO on 1.9.2008 under the Chairmanship of 
Secretary to PM, a reference dated 4 th Sept, 2008 received from PMO in this 
connection may kindly be seen at page 222/cor (F.No. 1/ 12014/ 12/07- 
Cdn], Accordingly, Ministry of Law may kindly see and suggest the course 






of action to be taken by MHA for filing affidavit on behalf of all. Ministry of 
Law may also like to advise the Government Counsel to correspond with 
MHA. Further, the advice of Attorney General of India regarding the case 
and for securing the services of a senior most Counsel for representing the 
Government in the case may also be obtained. 


(Amar Chand) 
US (Legal) 
5 . 9.08 







Mr 


No. 1 2014/1 2/07-Cdn. 

Ministry of Home Affairs 
IS Division/Cdn. Section 

Subject : Writ Petitions filed in the High Court of Kolkata regarding 
Netaii Subhas Chandra Bose 

As per the decision taken in the meeting held in PMO on 1 st Sept, 
2008, our three files alongwith the brief about the Court cases pending in the 
High Court of Kolkata regarding Netaji Subhas Chandra Bose was sent to the 
Ministry of Law, on 18.9.2008 for their advise in the matter. The advise of 
the Ministry of Law is still awaited. 

2. Department of Legal Affairs, Kolkata branch vide letter dated 
25.11.2008 has informed that the WP No. 8215(W) /2008 may come up for 
hearing before the Hon’ble Court at any time and MHA may expedite their 
parawise comments and brief history of the case immediately and also a 
responsible officer from MHA who is conversant with the matter should come 
down to Kolkata immediately to brief Shri R N Das, Special Counsel in the 
matter. 

3. The matter was discussed with “Advi<es( A” Section of Ministry of Law 
over phone who stated that MHA may^g serdta reminder to Ministry of Law 
in this case. Accordingly, a draft OM is put up for approval. 




DS (L 
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(Amar Chand) 
US (Legal) 
27.11.2008 
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No.l2014/6/2008-Cdn. 


Government of India 
Ministry of Home Affairs 
IS Division/CDN Section 


Subject: Writ Petition No.8215 (WV2008 filed in the Calcutta High Court by 
the Subhash Chandra Basu & others. 


Shri Subhash Chandra Basu & others have filed a Writ Petition in the Calcutta 
High Court in the matter of: The Public Records Act, 1993; Violation of 
fundamental rights enshrined under Article 14, 19(1) of the Constitution of 
India; The Right to Information Act, 2005 and Non-consideration of the 
representation dated 11.3.2008 against the Union of India - Ministry of Home 
Affairs, PMO, MEA and Ministry of Parliamentary Affairs. The petitioner has 
prayed before the Court that: 

(a) A Writ or Writs in the nature of Mandamus commanding the 
respondents concerned and each of them to reappoint or reopen the Mukherjee 
Commission to complete and/or conduct further enquiry into the alleged death 
or disappearance of Netaji Subhash Chandra Bose in 1945 in terms of earlier 
reference point No., (d), (e) and suggestion for publication of news touching 
Netaji’ s alleged death for greater public importance forthwith; and further 
direction be given upon the respondent to supply all documents or file relating 
to alleged Netaji’s death or disappearance in 1945, or thereafter before the 
commission for completion of enquiry in order to bring an end of controversy; 

(b) A Writ or Writs in the nature of Certiorari directing the concerned 
respondents and each of them to transmit and produce all relevant documents 
relating to Netaji’s alleged death or disappearance including the order of 
rejection dated 17.5.2006 by the Central Government before this Hon’ble 
Court and before the commission in case of reopening or reappointment and 
after perusing the record and going through petition quashed the order of 
rejection of Mukherjee Commission’s dated 17.5.2006 and render conscionable 
justice to the petitioners. 

© A Rule NISI in terms of the prayers aforesaid; 

(d) An interim order be passed to stop or restraining the respondents from 
publication of all news touching the alleged death or disappearance of Netaji 
Subhash Chandra Bose in 1945 till disposal of this writ application; 

(e) And pass such other or further Order or Orders, direction or directions. 
Writ or Writs as Your Lordship may deem fit and proper. 

2. Ministry of Law and Justice vide letter dated 10 June, 200J^ has 
appointed Shri T.K. Gosh as Advocate with Shri R.N. Das as his senior on 
behalf of the Union of India. Ministry of Law and Justice has further directed 
to send the para-wise comments to the Govt. Counsel. 

3. In pursuance of the meeting held in PMO on 1.9.2008 under the 
Chairmanship of Secretary to PM, the matter was referred for the advice of 





fr 


Attorney General of India through the Ministry of Law. 
may kindly be seen at F/X. ' 


The advice of AG 


4 ^ 


4. The AG in his advice has also stated that “there is an av«erment in 
paragraph 15 of the Writ Petition that there is ‘recently’ an order of Central 
Information Officer whereby some secret and top secret files have become 

( available which were not made available to the Mukherjee Commission of 
Inquiry. The said order has not been annexed, but references to some 
newspaper articles have been made. This requires to be looked into. If there is 
no such order or any top secret file, the same should be brought on affidavit 
before the High Court. If there is such an order the matter may be looked into 
as to whether it requires reconsideration. The prayer in the said Writ Petition is 
to reappoint or continue the MCI, which should be opposed in as much as 
Mukherjee Commission took 6 years and 7 months and there is no fresh 
material or record which was not before the Mukherjee Commission which 
justifies the reappointment or reopening of the Mukherjee Commission of 
Inquiry. “ It may be submitted here that these records pertain to PMO and the 
reply in para 1 5 of our comments needs to be got verified from PMO.( 






5. Based on the advice of AG and the material available with us para- 

wise comments on the Writ Petition hajfcbeen attempted and are placed below for 
approval before the same are sent to the Govt. Counsel. Additional Govt, 
Advocate/Incharage vide letter dated 25 lh November, 200o'has stated that Shri R.N. 
Das, Spl. Counsel is of the opinion that the Deptt. should furnish parawise comments 
and brief history of the case immediately to him as the matter is very serious one so 
that the Affidavit in Opposition can be prepared without further loss of time. The 
matter may come up any day before the Division Bench presided over by the Hon’ble 
Chief Justice. He also desires that a responsible officer from Ministry' of Home 
Affairs, who is conversant with the matter, should come down to Kalkata immediately 
to brief him. However, it may also be stated here that Ministry of External Affairs, 
PMO and Ministry of Parliamentary Affairs have also been made party in the case. As 
the case relates mainly to MHA, we may file the reply on their behalf also. 

(Amar Chand) 

US( Legal) 

23.12.2008 
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Subject: WP No. 8215 (W) /2008 filed in the Calcutta High Court 
by the Subhash Chandra Basu & Anr. Vs UOI & Ors. 


Notes on page 16 - 17 / ante explain the case. 



1 


9' r 


iB\C\ 






2. The reply from PMO may kindly be seen at ‘F/Y\ Basically, 
para 15 of the Writ Petition refers to the ‘Secret’ and Top Secret’ files 
/ documents / records relating to the alleged Netaji disappearance or 
death and conferment of Bharat Ratna award posthumously. It has 
been stated that these records have been made open to the public by 
the order of the Central Information Officer. As these records pertain 
to the PMO, PMO was requested vide our letter dated 9 th Jan, 2009 
for intimating the exact position. The reply of PMO does not 
specifically mention that there may be some materials in these 
documents which have not been made available to the Justice 
Mukherjee Commission and on the basis of the same , the reopened 
Commission may be able to complete and / or raise further query 
into the alleged death or disappearance of the Netaji Subhash 
Chandra Bose. Further, on the basis of the materials received from 
PMO reply to para 15 have been revised. However, we may again 
request PMO to verify our reply to para 15 as per the draft letter 
placed below. 


(Amar Chand) 
US (Legal) 
29.1.2009. 


DS (legal) - On leave 
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No.12014/6/2008-Cdn. 


Ministry of Home Affairs 

1S-II Division/CDN Section 

*** 


Subject: Writ Petition No.8215 fW)/2008 filed in the Calcutta High 
Court by the Subhash Chandra Basu & others . 


Shri Subhash Chandra Basu & others have filed a Writ Petition in 
the Calcutta High Court in the matter of: The Public Records Act, 1993; 
Violation of fundamental rights enshrined under Article 14, 19(1) of the 
Constitution of India; The Right to Information Act, 2005 and Non- 
consideration of the representation dated 11,3.2008 against the Union of 
India - Ministry of Home Affairs, PMO, MEA and Ministry of Parliamentary 
Affairs. The petitioner has prayed before the Court that: 

(a) A Writ or Writs in the nature of Mandamus commanding the 
respondents concerned and each of them to reappoint or reopen 
the Mukherjee Commission to complete and/or conduct further 
enquiry into the alleged death or disappearance of Netaji Subhash 
Chandra Bose in 1945 in terms of earlier reference point No., (d), 
(e) and suggestion for publication of news touching Netaji’s alleged 
death for greater public importance forthwith; and further direction 
be given upon the respondent to supply all documents or file 
relating to alleged Netaji’s death or disappearance in 1945, or 
thereafter before the commission for completion of enquiry in order 
to bring an end of controversy; 

(b) A Writ or Writs in the nature of Certiorari directing the 
concerned respondents and each of them to transmit and produce 
all relevant documents relating to Netaji’s alleged death or 
disappearance including the order of rejection dated 17.5.2006 by 
the Centra! Government before this Hon’ble Court and before the 
commission in case of reopening or reappointment and after 
perusing the record and going through petition quashed the order 
of rejection of Mukherjee Commission’s dated 17.5.2006 and 
render conscionable justice to the petitioners. 

( c) A Rule NISI in terms of the prayers aforesaid; 

(d) An interim order be passed to stop or restraining the 
respondents from publication of all news touching the alleged death 
or disappearance of Netaji Subhash Chandra Bose in 1945 till 
disposal of this writ application; 

(e) And pass such other or further Order or Orders, direction or 
directions, Writ or Writs as Your Lordship may deem fit and proper. 


C far* 


- - 


£ 


ns 


2. Ministry of Law and Justice vide letter dated 10 June, 2008 has 
appointed Shri T.K. Gosh as Advocate with Shri R.N. Das as his senior on 
behalf of the Union of India. Ministry of Law and Justice has further 
directed to send the para-wise comments to the Govt. Counsel. 


I ts P- '/£ 


3. In pursuance of the meeting held in PMO on 1.9.2008 under the 
Chairmanship of Secretary to PM, the matter was referred for the advice 
of Attorney General of India through the Ministry of Law. The advice of 
AG may kindly be seen at F/X. 

4. The AG in his advice has also stated that 

“there is an averment in paragraph 15 of the Writ Petition 
that there is ‘recently’ an order of Central Information Officer 
whereby some secret and top secret files have become 
available which were not made available to the Mukherjee 
Commission of Inquiry. The said order has not been 
annexed, but references to some newspaper articles have 
been made. This requires to be looked into. If there is no 
such order or any top secret file, the same should be 
brought on affidavit before the High Court. If there is such 
an order the matter may be looked into as to whether it 
requires reconsideration. The prayer in the said Writ 
Petition is to reappoint or continue the MCI, which should be 
opposed in as much as Mukherjee Commission took 6 years 
and 7 months and there is no fresh material or record which 
was not before the Mukherjee Commission which justifies 
the reappointment or reopening of the Mukherjee 
Commission of Inquiry”. 

As these records pertain to PMO, they were requested on 

9.1.2009 to verify / revise the reply of para 15 of the Writ Petition. The 
reply received from PMO vide ID dated 21.1.2009 may be seen at page 
179 / C. Further, matter was again taken up with PMO vide ID dated 

5.2.2009 (P/ 199/C) dated 26.2.2009 (P-203/C). PMO did not vet the reply 
but stated that MHA may take all necessary action as per the decision 
taken in the meeting held in PMO on 1.9.2008. PMO was again 
requested vide ID dated 16.3.2009 (page -205 / C) either to suggest an 
answer to para 1 5 of the Writ Petition or accord concurrence to the reply 
proposed by MHA. The reply now received from PMO and HS’s minutes 
thereon may kindly be seen at^/A. PMO has provided the list of files. 
The list of file does not indicate any new facts. 

& 

5. Additional Govt. Advocate/I ncharage vide letter dated 25 th 
November, 2008 has stated that Shri R.N. Das, Spl. Counsel is of the 
opinion that 
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“the Deptt. should furnish parawise comments and brief history of 
the case immediately to him as the matter is very serious one so 
that the Affidavit in Opposition can be prepared without further loss 
of time. The matter may come up any day before the Division 
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Bench presided over by the Hon’bte Chief Justice. He also desired 
that a responsible officer from Ministry of Home Affairs, who is 
conversant with the matter, should come down to Kolkata 
immediately to brief him” 



6. To sum up, the file is submitted for approval of the following:- 

(a) Parawise comments of Ministry of Home Affairs on the Writ 
Petition. 

(b) Filing of an affidavit on behalf of PMO, Ministry of External 
Affairs and Ministry of Parliamentary Affairs, as these have also 
been made party in the Writ Petition. No reference has been 
made to Ministry of External Affairs and Ministry of 
Parliamentary Affairs as these are not directly related to the 
issues mentioned in the Writ Petition except PMO, whose 
comments have been obtained. 

(c) Deputing an officer from the Ministry of Home Affairs to meet 
the Additional Government Counsel at Kolkata to brief him 
about the case. 


DSfLetiaO 
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(Amar Chana) 
US(Legal) 
23 . 3.2009 
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1. ^I.D.No.1249196/PMO/2009-Pol.i dated 19/0^/2009 from 
Prime Minister’s Office regarding Writ Petition No. 821 5 
(W)/2008 filed in the Kolkata High Court by Shri Subhash 
Chandra Basu & others may kindly be seen at flag 'A’. 

2. HS had desired that this file may be put up to him. 
Notes from p.20/n. onwards may kindly be seen. Para-wise 
comments of MHA on the above Writ Petition have been 
prepared and they may kindly be seen at flag B’. 

3. It is proposed to depute either US (Shri Amar Chand) or 
DS (Shri S.K. Malhotra) to Kolk<?fa for briefing Additional 
Government Counsel so that the counter-affidavit is filed in 
this case at the earliest. 
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Ministry of Home Affairs 
IS-II Division 


Subject:- Tour Report in respect of visit to Kolkata High Court 
in the matter of hearing of W.P. No. 2003/2006 - 
Rudra Jyoti Bhattacharya vs Union of India. 


As per the approved orders, the undersigned proceeded to 
Kolkata in the morning of 8 lh July 2010 along with Smt. Baljeet 
Kaur Rekhi, Section Officer and carried documents for handing 
over to ASG and briefing him in connection with the above case. 

2. The ASG fixed the meeting at 5.30 pm for the briefing. 
Copies of the following papers were handed over to ASG. 

(i) Report of the Justice Mukherjee Commission (Vol. I and 
Vol.II-A&II-B). 

(ii) Photocopy of original W.P. No. 2003 of 2006 and affidavit 
of UOI. Copy of affidavit on ATR and copy of supplementary 
affidavit. 

(iii) Photocopy of WP 27541 of 2006 - Shri Ashim Kumar 
Ganguly Vs Union of India draft affidavit sent by the Ministry. 

(iv) Copy of WP No. 8215 (W) of 2008 Subhash Chandra Bose 
Vs UOI and para wise comments sent to the Addl. Govt. Advocate 
/ Incharge, Department of Legal affairs Branch Sectt., Kolkata 
(parawise comments also handed over to Govt. Counsel Shri T.K. 
Ghosh on 14.5.2010). 

3. ASG desired to know the stand of the Govt, of India on the 
Writ Petitions as to whether GOI was in favour of another 
commission. It was informed: 

(i) Govt, was not in favour of any other commission in the 
matter. 

(ii) That Netaji Subhash Chamdra Bose is dead. 


(iii) Govt, of India was not incurring any expenditure on the 
upkeep of ashes preserved at Renkoji Temple at Taihoku, 
Japan 

4. The ASG desired to have the copies of discussions on the 
report of Justice Mukherjee Commission of Enquiry Report in 
both houses of Parliament as soon as possible. His junior advocate 
Sh. Nizamuudin also desired to have one full set of JMCI Report. 

5. ASG was informed that parawise commenrts on W.P. No, 
8215/2008-Subhash Chandra Basu Vs. UOI were prepared and 
sent to Smt. S. Bhattacharya, Additional Govt. Advocate/Incharge, 
Branch Sectt. Kolkata on 2.4.2009 and parawise comments were 
also handed over to Shri T.K. Ghosh, Government Advocate on 
14.5.2010 but affidavit has not been prepared and filed. ASG 
desired that a strict letter be issued and a copy marked to the 
Hon’ble Law Minister. 

6. ASG also desired that we may remain present in the Court 
to watch the proceedings. Accordingly, on 9 th July, 2010, the case 
i.e. W.P. No. 2003/2006 - Rudra Jyoti Bhattacharya & Ors Vs. 
UOI &Ors which was at first position in the list in Court No.l 
was presided over by Hon’ble Chief Justice Shri J.N. Patel and 
Justice Shri Bhaskar Bhattacharya. Learned ASG filed both the 
affidavits. The Hon’ble Court desired, both, the petitioners and 
the respondents, to file synopsis of the case. The matter is now 
listed for 23 rd July, 2010. 

7. In the afternoon, the undersigned met Smt. S. Bhattacharya 
and brought to her notice that Ministry has not received the 
affidavit in WP No. 8215/08- Subhash Chandra Basu Vs. Union of 
India & Ors. The parawise comments had been sent to her on 
2.4,2009 and reminders were also sent to her and that Copy of the 
parawise comments were also handed over to Shri T.K. Ghosh on 
14.5.2010 by Shri Amar Chand, Under Secretary, MHA on his 
visit to Kolkata. Smt, Bhattacharya has now directed Shri Ghosh 
to prepare affidavit in consultation with ASG and sent the same to 
this Ministry for affirmation. She has directed the undersigned 


V5. ^ 






that the draft affidavit may be got typed on green sheet when 
received, affirmed by the Oath Commissioner* High Court, Delhi 
and sent to them alongwith 4 copies thereof. 


DS 


The above is submitted for information. 

(Smt. L.P. Shnvastava) 



US (NS A) 
12.7.2010 
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Reference ‘FR’. |^> * X b J ^ 

2. Senior Standing Government Advocate and Incharge of Department of 
legal Affairs, Branch Secretariat, Kolkata has vide his letter dated 3 rd 
September, 2010 has informed that Writ Petition 8215 of 2008 Jhi^ 1 as t 
Chandra Bose Vs Union of India & Ors came up before the Hon hie Chief 
Justice, the Hon hie Justice Jainaryan Patel and the Hon hie Justice 
Bhattacharya on 20 th August, 2010. when the Learned Additional Solicitor 
General Mr. Farrok M. Razack and Shri Tarun Kumar Ghosh, Advocate 
appeared on behalf of Union of India. After hearing their Lordships were 
pleased to direct the Union of India to file Affidavit- in -Opposition on or 
before the next date of hearing fixed on 10 th September 2010. The said 
letter has been addressed to SO (Cdn.) who has received it at 3.05 p.m. on 
10 th September, 2010. 


3. It is stated that the parawise comments had already been sent to the 
Senior Central Government Advocate, Smt. S. Bhattacharya in April, 2009 
and has been reminded again and again if the affidavit had been filed. 
During the visit of the undersigned to Kolkata on 8 th July, 2010 we had met 
her and also requested to let us know whether the affidavit has been filed or 
otherwise. She had shown her ignorance on having received the parawise 
comments. The parawise comments has also been handed over to our 
counsel in May, 2010 by Shri Amar Chand, the t hen U S {Legal). Since then 
matter has been followed by again and again. The Counsels have not taken 
any action (notes on page 19-20/n refer). 


Submitted for further directions. 




W 

(Smt. L.P. Shrivastava) 
Under Secretary (NSA) 
13.1^.2010 
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Reference FR Page 282 to 302/ Cor. 

Sub : Writ Petition No.8215(W)/2008 filed in the Calcutta High 
Court by Subhash Chandra Basu and others. 

Note on page 21 to 23/N may please be seen. The para-wise 
comments on the writ petition were sent on 2^4-2009 to 
Ms. S Bhattacharyya, Addl Govt. Advocate / In-Charge Ministry of 
Law & Justice, Deptt. of Legal Affairs, Branch Secretariat, Kolkata, 
for preparing the Affidavit. 

Shri G S Makkar, Junior Central Govt. Advocate has sent the 
Affidavit-in-opposition for approving the same by the Ministry. The 
Affidavit has been typed and compared. File is submitted for 
approving the Affidavit and filing the same in the Calcutta High Court. 







( B. K. Rekhi ) 
Section Officer 
09-12-2010 
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Reference Note on pre-page. 


Sub : Writ Petition No. 821 5 (W)/ 2008 filed in the Calcutta High 
Court by Sub hash Chandra Basu and others. 

Note on page 21 to 23/ N may please be seen. The para- wise 
comments on the writ petition were sent on 2-4-2009 to 
Ms. S Bhattachaiyya, Addl Govt. Advocate / In-Charge Ministry of 
Law & Justice, Deptt. of Legal Affairs, Branch Secretariat, Kolkata, 
for preparing the Affidavit. 
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Ministry of Home Affairs 
IS-II Division 

Subject: Tour report in respect of visit to Kolkata High Court for filing 
affidavit in respect of WP No. 2003/2006 - Rudhra Jyoti 
Bhattacharya vs Union of India & others.' 


As per the approval, the undersigned tsolkata from 13 th to 

15 th May, 2010 in connection with me tiling of two affidavits in respect of 
the above Writ Petition in the Kolkata High Court. 

2. On 13.5.2010, I met Shri S.S. Sarkar, Addl. Govt. Counsel in the 
Ministry of Law, Kolkata Branch and handed over the para-wise 
comments on the Supplementary Affidavit as well as affidavit in 
opposition on behalf of the Government of India to be filed in the Court. 
After completing certain formalities, I alongwith one official of the Law 
Ministry visited the Kolkata High Court and the two affidavits were filed as 
under: 

i) Affidavit on behalf of the respondents in opposition vide High Court’s 
Dy No. 166 dated 13.5.2010. 

ii) Affidavit in opposition to the Supplementary Affidavit vide Dy. No. 1 165 
dated 31.5.2010. 

3. Thereafter, I met Shri G. S. Makkar, Jr. Govt. Standing Counsel in 
the Ministry of Law, Kolkata Branch to know the status of other two Court 
cases and their position has emerged as under: 

i) W.P. No. 27541 (W) of 2006 - Sh. Ashim Ganguly & Anr Vs 
Union of India. 

Shri Makkar handed over a copy (F/A) of the letter dated 12.4.2010 
written by Shri T. K. Ghosh, Advocate, according to which the hearing 
was held on 9.4.2010 and the next date of hearing in the case is 
18.6.2010. 

ii) W.P. No. 821 5(W) of 2008 - Subhas Chandra Basu Vs Union 
of India. 

A copy of the letter dated 12.4.2010 (F/B) written by Shri T. K. 
Ghosh, Advocate was given by Shri G. S. Makkar, according to which the 
case was last heard on 9.4.2010 and the next date of hearing 18.6.2010^ 
However, the Court has also directed to file Affidavit in Opposition by 
2T5.201Q. I informed Shri Makkar that para-wise comments of MHA 
were sent on 2 nd April, 2009 and the matter was also followed up both 
with Ministry of Law as well as with the Advocate but no information has 
been received as to whether the affidavit has been filed or not. He 
checked up his records and informed that the para-wise comments 
received from MHA has already been sent to Shri T. K. Ghosh for further 
necessary action and the factual position may be ascertained from him. I 
met Shri T. K. Ghosh, Advocate, Kolkata High Court who informed that 


possibly he has not received the para-wise comments but, however, he 
would check his records and directed me to contact him at 8 00 PM. I 
contacted him and he informed that he has not received thp para-wise 
comments from the Law Ministry. He further stated that you may meet 
me on 14.5.2010 in the Court itself and give a copy of the para-wise 
comments so that further action in the matter could be taken. 

4. I met Shri T. K. Ghosh, Advocate on 14.5.2010 in the 
Kolkata High Court and handed over him a copy of the para-wise 
comments of MHA sent on 2 na April, 2009. He also directed me to meet 
Shri R. N. Das who is Senior Counsel in the case in the afternoon. I met 
Shri R. N. Das in the afternoon on 14.5.2010 and apprised his of the 
factual position who desired that a copy of the para-wise comments may 
also be given to him and also called Shri T. K. Ghosh was discussion. A 
copy of the para-wise comments was also given to Shri R. N. Das. After 
discussing the matter, the Advocate stated that he would be taking 
further time from the Court for filing the affidavit but it should be filed by 
7 th June, 2010 (from 22 nd May to 6 th June, 2010 being Court’s vacation). 

5. The above is submitted for information and further follow 


up. 



(Amar Chand)\ 


US(Legal) 

17.5.2010 


DSfSecuritvl 


The report submitted by US(Legal) after his visit to 
Kolkata High Court may be seen. From the report, it is evident 
that the Govt. Counsels at Kolkata High Court are not taking 
expeditious action and the follow up by them is also very slow. 

2. Two affidavits have been filed on 13.5.2010 and 
O „§T.5.2010. 

3. As regards Writ Petition No. 27541 of 2006, the next date 
of hearing is scheduled to be held on 18.6.2010 at Kolkata 
High Court. US(Legal) has confirmed that filing of affidavits 
and other formalities in this case are completed 

4. As regards Writ Petition No. 821 5 of 2008, though 
Ministry had furnished the parawise comments as early as on 
2,4,2009, the Counsels have not taken any action. US(Legal) 
has now personally handed over a copy of the parawise 
comments on 14.5.2010 to them. The Advocate has assured 
that he shall file the affidavit by 7 th June 2010 and would also 
take extension of time in this case. 


X 





5. It is felt that there is a need for constant follow up of 
these court cases and US(Coord.) and SO (Coord.) be in 
close touch with the Counsels so that there is no problem 
faced in future. The dealing officers may also if required visit 
Kolkata and brief the Counsels and file the affidavit be fore 
7.6.2010. 


n 


/ 


> 


6. JS(IS. II) may kindly see for orders. 


> 3 ~. 






Ti\ 


(K. Murali^haran) 
Deputy .Secretary (S) 
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Ministry of Home Affairs 
IS-II Division 


Subject:- Tour Report in respect of visit to Kolkata High Court 
in the matter of hearing of W.P. No. 2003/2006 - 
Rudra Jyoti Bhattacharya vs Union of India. 


As per the approved orders, the undersigned proceeded to 
Kolkata in the morning of 8 lh July 2010 along with Smt. Baljeet 
Kaur Rekhi, Section Officer and carried documents for handing 
over to ASG and briefing him in connection with the above case. 

2. The ASG fixed the meeting at 5.30 pm for the briefing. 
Copies of the following papers were handed over to ASG. 

(i) Report of the Justice Mukherjee Commission (Vol. I and 
Vol. II-A & II-B). 

(ii) Photocopy of original W.P. No. 2003 of 2006 and affidavit 
of UOI. Copy of affidavit on ATR and copy of supplementary 
affidavit. 

(iii) Photocopy of WP 27541 of 2006 - Shri Ashim Kumar 
Ganguly Vs Union of India draft affidavit sent by the Ministry. 

(iv) Copy of WP No. 8215 (W) of 2008 Subhash Chandra Bose 
Vs UOI and parawise comments sent to the Addl. Govt. Advocate 
/ Incharge, Department of Legal affairs Branch Sectt., Kolkata 
(parawise comments also handed over to Govt. Counsel Shri T.K. 
Ghosh on 14.5.2010). 

3. ASG desired to know the stand of the Govt, of India on the 
Writ Petitions as to whether GOI was in favour of another 
commission. It was informed: 

(i) Govt, was not in favour of any other commission in the 
matter. 

(ii) That Netaji Subhash Chamdra Bose is dead. 


(iii) Govt, of India was not incurring any expenditure on the 
upkeep of ashes preserved at Renkoji Temple at Taihoku, 
Japan 

4. The ASG desired to have the copies of discussions on the 
report of Justice Mukherjee Commission of Enquiry Report in 
both houses of Parliament as soon as possible. His junior advocate 
Sh. Nizamuudin also desired to have one full set of JMCI Report. 

5. ASG was informed that parawise commenrts on W.P. No. 
82*1 5/2008-Subhash Chandra Basu Vs. UOI were prepared and 
sent to Smt. S. Bhattacharya, Additional Govt. Advocate/Incharge, 
Branch Sectt. Kolkata on 2.4.2009 and parawise comments were 
also handed over to Shri T.K. Ghosh, Government Advocate on 
14.5.2010 but affidavit has not been prepared and filed. ASG 
desired that a strict letter be issued and a copy marked to the 
Hon’ble Law Minister. 

6. ASG also desired that we may remain present in the Court 
to watch the proceedings. Accordingly, on 9 th July, 2010, the case 
i.e. W.P. No. 2003/2006 ~ Rudra Jyoti Bhattacharya & Ors Vs. 
UOI &Ors which was at first position in the list in Court No.l 
was presided over by Hon’ble Chief Justice Shri J.N. Patel and 
Justice Shri Bhaskar Bhattacharya. Learned ASG filed both the 
affidavits. The Hon’ble Court desired, both, the petitioners and 
the respondents, to file synopsis of the case. The matter is now 
listed for 23 rd July, 2010. 

7. In the afternoon, the undersigned met Smt. S. Bhattacharya 
and brought to her notice that Ministry has not received the 
affidavit in WP No. 8215/08- Subhash Chandra Basu Vs. Union of 
India & Ors. The parawise comments had been sent to her on 
2.4.2009 and reminders were also sent to her and that Copy of the 
parawise comments were also handed over to Shri T.K. Ghosh on 
14.5.2010 by Shri Amar Chand, Under Secretary, MHA on his 
visit to Kolkata. Smt, Bhattacharya has now directed Shri Ghosh 
to prepare affidavit in consultation with ASG and sent the same to 
this Ministry for affirmation. She has directed the undersigned 


that the draft affidavit may be got typed on green sheet when 
received, affirmed by the Oath Commissioner,’ High Court, Delhi 
and sent to them alongwith 4 copies thereof. 


The above is submitted for information. 

(Smt. L.pT Shrl^k?ava) 
US (NSA) 
12.7.2010 

DS JSf 
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Parawise comments of Ministry of Home Affaira on WP 

No.8215fWj/2008 - Shri Subhash Chandra Basu & others Vs. Union of 

India & others. 


1. i No comments as these are matters to be established by the 
Petiicners before the Hon’ble Court. 

2. No comments as these are matters to be established by the 
petitioners before the Hon’ble Court. 



* 


3. The disappearance of Netaji Subhas Chandra Bose has engaged 
the attention of the Government right from the very beginning. The 
Government of India has, so far, appointed three Committee/Commissions 
to inquire into the alleged disappearance of Netaji Subhash Chandra 
Bose. The first one was a Committee, known as Shah Nawaz Committee, 
consisting of three members, appointed in the year 1956. The Committee 
examined 67 witnesses. Two members of the said Committee came to the 
conclusion that Netaji died in the plane crash at Taihoku, Formosa (now 
Taiwan) on 18 th August, 1945 and that his ashes were taken to Tokyo and 
preserved in the Renkoji Temple there. The other member of the 
Committee submitted a dissentl&Jrt report. The Government of India 
accepted the majority report } 

.J-tP^The second inquiry was a one-man Commission under Justice G.D 
Khosla appointed in 1970. This Commission submitted its report in the 
year 1974 and this Commission also came to the conclusion that Netaji 
died in the plane crash at Taihoku on 18 th August, 1945 and the ashes 


preserved in the Renkoji Temple, Tokyo are of Netaji.// Subsequently, a 
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writ petition was filed before the Kolkata High Court and a Division Bench 
by its judgement dated 30 th April, 1998 directed the Union of India to re- 
inquire into the alleged disappearance of Netaji in accordance with law by 
appointing a Commission of Inquiry. This was followed by a motion 
adopted by the West Bengal Legislative Assembly on December 24, 1 998 
demanding that the Government of India should make necessary 
arrangements for availability of records and documents in and outside 
India so that the scholars and people could have access to them and also 
institute a fresh inquiry into the matter to remove the mystery regarding the 
whereabouts of Netaji Subhash Chandra Bose. Therefore, the 
Government of India appointed a Commission headed by Justice M.K. 
Mukherjee, retired Judge of the Supreme Court on 14 th May, 1999 to 
inquire into all the facts and circumstances related to the disappearance of 
Netaji Subhash Chandra Bose in 1945 and subsequent developments 
connected therewith, including 


(a) whether Netaji Subhash Chandra Bose is dead or alive; 

(b) if he is dead, whether he died in the plane crash, as alleged; 


(c) whether the ashes in the Japanese temple are ashes of Netaji; 

(d) whether he has died in any other manner at any other place 
and, if so, when and how; 

(e) if he is alive, in respect of his whereabouts. ^ ^ ^ ^ 

rj -'^itfj^ffJustice Mukherjee Commission of Inquiry^ submitted its 

3 th 


i j 


report on 8 November, 2005 with the following findings:- 


Terms of reference Conclusion of the 

Commission 

whether Netaji Subhas Chandra 

Bose is dead 
or alive; 

Netaji Subhas Chandra Bose is 
dead; 

if he is dead, whether he died in 
the plane crash, as alleged 

He did not die in the plane crash, 
as alleged 
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Whether the ashes in the Japanese 
Temple are ashes of Netaji; 

The ashes in the Japanese 
temple are not of Netaji; 

Whether he has died in any other 
manner at any other place and, if 
so, whe and how; 

In the absence of any clinching 
evidence a positive answer cannot 
be given; 

If he is alive, in respect of his 
whereabouts. 

Answer already given in (a) 
above. 


The Commission also observed as under:- 


“5.1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view - consequent upon its above 
findings - that in undertaking the scrutiny of publications touching upon 
the question of death or otherwise of Netaji, the Central Government can 
proceed on the basis that he is dead but did not die in the plane crash, as 
alleged”. 

(p m The report of the JMCI was thoroughly examined. It was found that 
the Commission’s inquiry was inconclusive in many ways and it had not 
been able to provide definitive findings. The findings of the JMCI that 
Netaji did not die in the plane crash is based on non-availability of 
“clinching evidence' . Shah Nawaz Committee of 1956 and Khosla 
Commission of 1970 also encountered the same predicament. They, 
therefore, relied on the oral evidence of the witnesses including those who 
were co-passengers of Netaji in the said ill-fated plane and came to the 
conclusion that Netaji died in the plane crash on 18 th August, 1945 and he 
was cremated in Taiwan Crematorium and his ashes were taken to Tokyo 
and preserved in the Renkoji Temple. 



The findings of JMCI, therefore, do not conclusively disprove the 
plane crash story in the face of overwhelming oral evidence, particularly of 
those who were co-passengers of Netaji and also the Doctors and staff of 
the Hospital where he was treated for third degree burn injuries sustained 
in the plane crash. The Government of India did not accept the 
conclusions of JMCI. 
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?. The report of the JMCI was placed before both the Houses of 
Parliament along with the ATR on 17 1n May, 2006 as per Section 3(4) of 
the Commissions of Inquiry Act, 1952. The relevant portion of the said 
ATjKR reads as follows:- 

“2 The Government have examined the Report submitted by the 
Commission on 8 th November, 2005 in detail and have not agreed with the 
findings that - 

a) Netaji did not die in the plane crash; and 

b) The ashes in the Renkoji Temple were not of Netaji. 

4£^J^ ( This Report is placed before the Houses as required under sub- 
section 4 of Section 3 of the Commissions of Inquiry Act, 1952". 

fsrwJLJ- (rt 

y . As-such/ the Government has accepted the majority .report/and 
there are no good reasons or evidence^ to indicate that Netaji did not die 
in the plane crash on 18 th August, 1945. Though Mukherjee Commission 


y worked for 6 years and 7 months, it could not find any proof that Netaji 
Subhas Chandra Bose died in any other manner. Therefore, there is no 
reason for the Government of India to accept that the earlier two findings 
were incorrect. Further, it is always open to the Government of India to 
accept or reject the findings of a Commission. The Commissions of 
Inquiry Act, 1952 provides that the report of the Commission along with the 
ATR has to be placed before Parliament so that Parliament can take 
necessary action in the matter as it may be advised. No action has been 
taken by Parliament and, therefore, it is prayed that the matter may be 
treated as closed. The decision of the Government does not suffer from 
arbitrariness as there are good grounds for the Government not to accept 
the report of JMCI. It is emphasized that the report and findings of the 
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Commission of Inquiry are meant for information of the Government. The 
decision of the Government does not suffer from an illegality or 
arbitrariness. 

4. No comments as these are matters of records. 

5. No comments as these are matters of records. 

6. No comments as these are matters of records. 

7. The answering respondents want to say that on recommendations 
of the Prime Minister, the President had approved the conferment of the 
award of Bharat Ratna, posthumously, on Netaji Subhash Chandra Bose. 
A press communique announcing the conferment of award was issued by 
the President's Secretariat on January 22, 1992. In the case of 
posthumous awards, the award has to be received by the next of kin 
(NOK) of the awardee. Mrs. Anita Pfaff, daughter of Netaji, who was 
contacted in this connection, expressed certain reservations on receiving 
the award as according to her such an honour should have been 
appropriate in the fifties and felt that one cannot honour Netaji today by 
awarding the Bharat Ratna to him. She declined to receive the award. 
Apart from declining of accepting* the award by Netaji’s daughter, some 
persons submitted a memorandum to the then President. There was also 
ja^df^Tcriticism in Parliament and the media about the award. The crux 

and essence of all this was that the award was too late in the day for Netaji 
and also on the ground that it was not appropriate for the Govt, to 
announce the award ‘posthumously’ in the absence of credible evidence of 
Netaji’s death. However, it was considered that the conferment of Bharat 
Ratna on Netaji was only announced by the President’s Secretariat 
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through a press communique and was not notified in the gazette. The 
notification in the gazette is done when the award is actually conferred by 
the President during the presentation ceremony. Since the award was 
declined by the NOK, there was no presentation of the award and the 
award was not notified in the Gazette of India. It was decided with the 
approval of the Prime Minister and the President that no further action was 
necessary and the matter be treated as closed. 

8,9,10,11,12 and 12.1 - No comments as these are matters of records. 

13. The answering respondent denies and disputes that the Central 
Government has rejected the findings of the Justice Mukherjee 
Commission of Enquiry on 17.5.2006 without assigning any reasons. It is 
submitted that the report of JMCI has been thoroughly examined; but it 
was observed that the Commission’s inquiry was inconclusive and it has 
not been able to provide definite findings. It is submitted that the 
Commission’s finding that Netaji did not die in the plane crash are based 

on non-availability of 'clinching evidence ’. It is further submitted that Shah 
Nawaz Committee of 1956 and Khosla Commission of 1970 also 
encountered the same predicament and they also relied on oral evidences 
of the witnesses including those who were co-passengers of Netaji in the 
said ill-fated plane and came to the conclusion that Netaji died in the plane 
crash on 18 th August, 1945 and that he was cremated in Taiwan 
Crematorium and his ashes were taken to Tokyo and preserved in the 
Renkoji temple there. Justice Mukherjee Commission’s, therefore, do not 
conclusively disprove the plane crash story in the face of overwhelming 
oral evidence, particularly of those who were co-passengers of Netaji and 
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also the doctors and staff of the Hospital where he was treated for third 
degree burn injuries sustained in the plane crash. Government of India, 
therefore, found it difficult to accept the conclusions of the Justice 
Mukherjee Commission of Inquiry. Further, it is always open to the 
Government of India to accept or reject the findings of a Commission. The 
Commissions of Inquiry Act, 1952 provides that the report of the 
Commission along with the ATR has to be placed before Parliament so 
that Parliament can take necessary action in the matter as it may be 
advised. No action has been taken by Parliament and, therefore, it is 
prayed that the matter may be treated as closed. The decision of the 
Government does not suffer from arbitrariness as there are good grounds 
for the Government not to accept the report of JMCI. It is emphasized that 
the report and findings of the Commission of Inquiry are meant for 
information of the Government. The decision of the Government does not 
suffer from an illegality or arbitrariness. 


14. The answering respondent reiterates what has been stated in para 
13 above. 

14.1 No comments as these are matters of records. 

14.2 The answering respondent reiterates what has been stated in para 
13 above. 

15, The allegation of the petitioners is-d en ic d a nd d i sputed to th e e ff ec t 
that the relevant documents or records relating to alleged Netaji’s 
disappearance were not accessible to the Justice Mukherjee Commission 


7 




of Inquiry; It is humbly- submitted that JMCI only after examining 454- 
witnesses, visiting the U.K., Japan, Taiwan, Bangkok and Russian 
Federation and after going through 308 exhibits submitted its report on 8 th 
November, 2005. In respect of 'Secret' and Top Secret’ file/documents 
or records it may be stated that these records relate to the appointment of 
Inquiry Committee on the death of Shri Subhash Chandra Bose ? refer to 
the award of Bharat Ratna award (Posthumously) on Netaji and as such, 
these do not contain any material which have not been made available to 
the Commission earlier. 


1 % 


16. No comments as these are matters of records. 

16.1 No comments as these are matters of records. However, it is stated 
that Shri Naresh Jaiswal is working in the Ministry of Home Affairs in the 
capacity of Section Officer. 

16.2 No comments as these are statements of fact. 


16.3 The answering respondent denies and disputes that the Central 
Government has rejected the findings of the Justice Mukherjee 
Commission of Enquiry on 17.5.^06 without any assigning any reasons. 
It is submitted that the report of JMCI has been thoroughly examined; but it 

was observed that the Comiiiission’s inquiry was inconclusive and it has 

/ 

not been able to provide definite findings. It is submitted that the 

dhA — 

Commission's finding that Netaji did not die in the plane crash a/g£T based 
on non-availability of ‘clinching evidence ’. It is submitted that Shah Nawaz 


o 
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Committee of 1956 and Khosla Commission of 1970 also enpountered the 
same predicament and they, therefore, relied on orai evidences of the 

witnesses including those who were co-passengers^ Netaji in the said ill- 

/ 

fated plane and came to the conclusion that Netaji died in the plane crash 
on 18 th August, 1945 and that he was cremated in Taiwan Crematorium 
and his ashes were taken to Tokyo and preserved in the Renkoji temple 
there. Justice Mukherjee Commission’s, therefore, do not conclusively 
disprove the plane crash story in the face of overwhelming oral evidence, 
particularly of those who were co-passengers of Netaji and also the 
doctors and staff of the Hospital where he was treated for third degree 
burn injuries sustained in the plane crash. It is submitted that Government 
of India, therefore, found it difficult to accept the conclusions of the Justice 


Mukherjee Commission of Inquiry. 


16.4 The allegation of the petitioner ar e disput e d ■ to the effect~That 
records were not b^erT available to the Commission ^ In fact, in para 2.6 of 

If has stated that out of 202 (two hundred 
copies of 26 (twenty six) exhibits and plain 
photocopies of 63 (sixty three) exhibits, aggregating 89 (eighty nine) 
exhibits only, were furnished by the Government of India to this 
Commission, 

a**- 

16.5 The-avaUabte-reeords- ean^be pfodoced-befefe the-Hon’ble Court if • 

so-desired. However, there seems to be no need to reappoint or reopen 
the JMCI. 



its 


sort, the Commission itse 
and two) exhibits, authenticated 
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17. The answering respondent humbly submits that the earlier two 
Committee/Commission namely Shah Nawaz Committee and Khosla 
Commission have stated that Netaji Subhash Chandra Bose died in the 
plane crash at Taihoku Airport on 18 th August, 1945. It is also humbly 
submitted that Government of India also accepted the finding of the said 
Committee/Commission. 

18 & 19. The representation dated 11.3.2008 has not been received 
in the CDN Section of the IS Division of the Ministry of Home Affairs. In 
view of what has been stated in reply to 17 above, there is no need for 
reappointment or reopening of the Mukherjee Commission and the present 
petition may be dismissed. 

20. The answering respondent reiterates what has been stated in para 
13 above. 

21. The answering respondent reiterates what has been stated in para 
13 above. 

22. The answering respondent humbly reiterates that inspite of best 
efforts made by various organs of the Government, no records could be 
found on the basis of which the then Hon’ble Prime Minister of India late 
Morarji Desai made the statement on the floor of Parliament on 28 th 
August, 1978. 

23. The answering respondent reiterates what has been stated in para 
13 above. 
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24. The answering respondent reiterates what has been stated in para 
13 above. 


if 


25 . The answering respondent submits that the Government of India 
has accepted the findings of the Shah Nawaz Committee and Khosla 
Commission. Both the Committee/Commission have concluded in their 
report that Netaji died in the plane crash at Taihoku on 18 th August, 1945. 

26. The answering respondent reiterates what has been stated in para 
13 above. 

27. The answering respondent reiterates what has been stated in para 
13 above. 

28. The answering respondent denies that the fundamental rights of the 
petitioners guaranteed under section 14 & 19(1) of the Constitution of the 
India have been violated. The answering respondent respectfully submits 

that the report of Justice Mukherjee Commission of Inquiry was 
thoroughly examined; but it was observed that the Commission’s inquiry 
was inconclusive and it has not been able to provide definite findings. It is 
submitted that the Commission’s finding that Netaji did not die in the plane 
crashjitjad^ ased on non-availability of ‘clinching evidence ’. It is submitted 
that Shah Nawaz Committee of 1956 and Khosla Commission of 1970 
also encountered the same predicament and they, therefore, relied on oral 
evidences of the witnesses including those who were co-passengers of 
Netaji in the said ill-fated plane and came to the conclusion that Netaji died 
in the plane crash on 18 th August, 1945 and that he was cremated in 
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Taiwan Crematorium and his ashes were taken to Tokyo and preserved in 
the Renkoji temple there. Justice Mukherjee Commission’s, therefore, do 
not conclusively disprove the plane crash story in the face of 
overwhelming oral evidence, particularly of those who were co-passengers 
of Netaji and also the doctors and staff of the Hospital where he was 
treated for third degree burn injuries sustained in the plane crash. It is 
submitted that Government of India, therefore, found it difficult to accept 
the conclusions of the Justice Mukherjee Commission of Inquiry. 

29. The answering respondent has no comments to offer as it falls 
within the purview of Hon'ble Court. 

30. The answering respondent has no comments to offer as it falls 
within the purview of Hon’ble Court. 

31. The answering respondent has no comments to offer as it falls 
within the purview of Hon’ble Court. 

Prayers 

It is submitted that the prayers as made by the petitioners may not 
be allowed as they are devoid of merit or substance. 

jckit-k 
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[Sbrl Vasant Sathe] 

1 find bo me times a contradiction hi 
our behaviour. Statutes or portra- 
its ary normally unveiled of only 
those who aru no mure with us. It 
is very seldom , except in the South,, 
that y statue is Unveiled of a person 
who is stih alive. Normally it is not 
done. In the present case, on the one 
band, we have unveiled the statues 
and portraits; on ihe other hand, we 
oj-£ maintaining that he is still alive. 

I think there is some contradiction 
which needs reconciliation* 

If. for any reason, it is fell that the 
recommendation or report of the Com- 
mission is wrong* throw it out and 
have another fresh enquiry. In all 
serious! less* I would submit to 
Mo rat-jib ha i that the only authority 
on this subject, who can go into it, 
who can really go to the areas where 
fherp Ls o likelihood of finding Sun has 
Chandra Bqsc is Prut. Sanssr C »ha. 
He has photographs with him* I 
think, there should be a one-man 
Commission I am saying it in all humi- 
lity and seriousness and that should 
he headed by Prof. Samar Guha. He 
cun take nil the assistance, the entire 
Government machinery can be plac- 
ed at hi? disposal and ho might even 
lake the assistance of your 
scientific astrologer. There is subs- 
tance in astrology and may be that 
it would help. But it any one can 
find Metaji Subhxs Chandra Bose for 
us and if on any one's behalf sup pos- 
ing Netaji ha 5 taken snnpas, as the 
Astrologer says, and even then if any 
one can persuade him to come even 
in sfluyas at least to give darshan to 
his people* it is only Prof. Samar 
Guha and no body else. He has such 
a devotion and completed identifica- 
tion that you cannot find in 
anyone else, t would request the 
bon. Prime Minister, Shri Morarji 
Desai to appoint a one-man Commis- 
sion headed by Prof. Samar Guha, 
give him all the assistance than one 
cart think of. Let him try his best to 
bring Subhas Chandra Rose to this 

IriTif? 
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T -the PRIME MINISTER (SHIU 
MOKARJI DESAI) : Mr. Chairman, 
Sir* I may differ sometimes from hon. 
friend, Mr. Samar Guha, but l can 
never doubt, oven in my sleep, hb 
sincerity. I have great admiration 
for the dedication with which he b 
pursuing this cause and yet we have 
to be reali slie in this matter. 

There have been two enquiries into 
lh e re por t of the death of N et aj l 

Subhas Chandra Bose in the air-crash 
on 18th August 1945 at Taihoku air- 
field during his ait- journey to Man- 
churia, one by » Committee presided 
over by Maj. General Shah Naval 
Khan and the second by a one -mm 
Commit Leo of enquiry headed byShri 
G. D. Khosla, retired of lh 9 

Punjab High Court. Thu Majority 
report of the first Committee and Shri 
Khosla held the report of the deafii 
as true. Since then, reasonable dou- 
bts ha ' r s been cast on the correctueaa 
of the conclusions reached in ilifi two 
reports und various important con- 
traditions in the testimony of wit- 
nesses have been noticed, some fur- 
ther contemporary official documen- 
tary records have also become avail- 
able. In the light of those doubts and_ 
con tradictions andT those records, O PT* f 

emment find it difficult to accept thjf 

TRc~ earlier conclusions arc dcGStrc 

At the same time. Government rail* 

thal no useful purpose wo uld pe se r- 
ved by having any further iagbitfr. 1 
I hope that in~ iTi c~ ~n jch l of ihiS 

" menh my hon. friend will witby nW 

his motion. 

PROF. SAMAR GUHA (GonUib 
Sir, Today is a great dav tor the who|t 
Indian people, because a mortal ^ 
a treacherous crime that cotP 1 
mitted against the epic herfl Irtditt 
freedom has been undone- If I W 
that Netajl was given burial, out® 
political conspiracy, it would "not M 
an exaggeration. Although thett tfi 
not an iota of doubt or any polity 1 ? ■- 
proof to the contrary that the pl*r* 
crash was nothing but fake, and 1 

,'hfifh did nf)t i^V CjlV ft T 



RRADRA G, ltlflO (SAKA) Disappearance qJ 
NdC] fiStthhag Bose (M 


457 Report on 

l congratulate the Prime Minister 
on behalf of the Indian people, the 
Government as well, for the very bold 
and courageous steps and the decision 
that they have taker 1 today. It is not 
an easy matter to undo the findings 
of the two Inquiries 

1 ulso congratulate (he rep ft sen la - 
tives ol a]] the pa’rties in this House, 
all of whom, about 35 of them, who 
Spoke in this House on earlier occa- 
sions on l his resolution and who lent 
tneir unanimous support to the demand 
to undo the Khosla Commission's 
Report* 

T would remind thj ; * ifn.i;o that 
earlier about -fbfl rmmher.s of both Uie 
Houses, this flQ‘4>o ami the other 
House, hvi'i a joint nicmunanduin 
urged upon the Government for a 
fresh inquiry on Mcluji on the basis 
of which the Khosla Commission was 
set up. 

It is a matter of extreme regret that 
ft required throe decades for our 
nation to undu, f would say, the 
mischief that whs don^ against the 
revolutionary pilgiime of India, 
Would there have been the freedom, 
fts you cab it^ would the British im- 
perialists have quit India so preci- 
pitously being the victor of the last 
War if there had not been n fatoi blow 
by Netoji Subhas Chandra Bose? 
What now I would say is not my 
word r but is the word ofi Lord Attlee 
who, as a private citizen, came to 
India* It has been quoted by Shrl 
R. C, Mazumdar in his book, ‘'History 
of Indian Independence 1 ** He was 
asker “Why did the British quit India 
so precipitously?'*. Lord Aft tee said; 
“Because of the activities of Netaji 
Suhhas Chandra Bose"* 

It is now the accepted fact of history 
that Midi atm a Gandhi prepared the 
background of Indian freedom and it 
is Notaji Subbas Chandra Bose who 
achieved it. But not the freedom a.? 
you find today. It i s not the freedom 
of either of the dream of Mahatma 
Gandhi or Netaji Subhas Chandra 


I am not angry like Mr. JD 
dranalh Basu or anybody ft 
finding the name of Netaji 1 
Hoordqrslum on the 15th Augi 
tun very glad that they di 
mention the name of Netaji , 
15th August bemuse anybody 
tin: teal meaning of the Imlcpe 
Lh i! we achieved on the 15th 
would not mind it A 1 . least, 1 
attend any function now hen 
for even n day on the I'Rh Ai 
may lie, personally, to me, j 
of national betrayal. [ rerr 
Mahatma Gandhi, remained, m 
at Beilis hat a, at ji*e mid- night 
A u if jj a and did not bless, 
vvr-n send ;, me i- i Ik? of con 
Loo> on llr.v klivf kif I adept 
lh,.t v L; rieliievCrf, Therefore 
not at of! tvorricil ;d>oul it I 
thai Li* name was not menta 
the tSlh August because hi 
should be mentioned either 
Jaiuiury or October, the 
wlmh Netajj dtcUired the Pr- 
Gnvtirnmeiu of India and de 
wor of Indian rberitliun aga 
British Imperialists* 

Today, l express my gratitu 
Prime Mhiister because toda 
crusade that in my humble w 
trying to conduct on behal 
people of India at irast to 
officially and legally Netaj 
declared dead How, by ura 
findings cf th e two Reports 
this much we have achie 
today, Nctaji js neither lej 
officially dead. 

What happened to him? 
there will be any useful 
served by having a fresh v 
not is a question which I w 
later. But I want in draw 
tlon of the Prime Minister i 
that what hax been don 
Government ha s been done l 

himself. He himself repu i 

own finding-; in a recent , 

Calcutta. There was the rq 
Khosla Comm ■ salon and, 
the publication of this 
published w book called 
Buys of Nfctaji\ ThLi is r 
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IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
APPELLATE SIDE 

W.P. No. (W) of 2008 

SRI SUBHASH CHANDRA BASU & ANR. 

^ PETITIONERS 

-VERSUS- 

THE UNION OF INDIA & ORS. 

RESPONDENTS 

LIST OF DATES 


SL 

No. 

Date 

1 — 

Events 

01. 

23.01.1897 

i : 

i Netaji Subhas Chandra Bose was born. 

02. 

18.08. 1945 


! Netaji allegedly died in plane crash in Taihoku. 

03. 

05.04.1956 


Shah Nawaz Khan Committee was appointed Vide 

Notification No.F-30(26)FEA/55 to inquire into 

alleged disappearance and/or death of Netaji 

! Subhas Chandra Bose in 1945. 

04. 

11.07.1970 , 

l~7 

! 

Khosla Inquiry Commission was constituted Vide : 

! Notification No. 25/ 14/70-Poll- to enquire into the 

alleged disappearance and/or death of Netaji in 

1945. 

05. 

03.09.1974 


Khosla Inquiry Commission’s report was laid on 

the table of parliament (Lok Sabha). 

06. 

28.08.1978 

I 

Tj 

! 

|, 

1 

I 1 

1 

The then Prime Minister Morarji Desai made the 

statement on the floor of parliament that the 

earlier conclusion reports of Shah Nawaz 

Committee and Khosla Commission of Inquiry are 

not decisive. 


(«) 


07. 

1993 

"1 

Writ Petition being C.O. No. 6720 of 1993 was 
filed in the High Court, Calcutta challenging 
the press communique for conferment of 
Bharat Ratna Award on Netaji Subhas 
Chandra Bose posthumously. 

08. 

1994 

j 

1 

1 

The said Writ Petition was transferred as 

Transfer Case (C) No. 7 of 1994 to the Hon hie 

Supreme Court of India. 

09. 

04.08.1997 


The Writ Petition was disposed of with a 

direction to cancel the said Press- 

Communique for conferment of Bharat Ratna 

Award of Netaji Subhas Chandra Bose 

posthumously. 

10. 

1998 

1 

A Writ Petition being W.P. No. 281 of 1998 was 

further filed before this Hon’ble Court seeking 

1 # , » 

1 for a direction for constituting a Commission 

of Inquiry to inquire into alleged death or 

disappearance of Netaji Subhas Chandra Bose 

in 1945. 

11. 

30.04.1998 


The said Writ Petition was disposed of with a ^ 
direction upon the Union of India to constitute 

Commission of Inquiry to inquire into alleged 
death or disappearance of Netaji Subhas 

Chandra Bose in 1945. 

12. 

1 1 

28.12.1998 

i 

I. 

An unanimous resolution adopted in West 

Bengal Legislative As? :bly demanding for 
Constituting a Comm on of Inquiry into 

alleged death or d; earance of Netaji 

Subhas Chandra Bose in 1945. 


13. 

, 14.05.1999 


Mukherjee Commission was appointed Vide 
Notification No.S.O. 339 (E3) by virtue of order 
of the Hon’ble Divisional Bench, High Court, 
Calcutta as a special case to inquire into 

alleged death or disappearance of Netaji 

Subhas Chandra Bose in 1945. 

14. 

07.11.2005 

: 

Mukherjee Commission’s Report was 

concluded. 

15. 

08.1 1.2005 

E 

1 

• 

Mukherjee Commission’s , Report was 

submitted before the Central Government. 

16. 

17.05.2006 


Mukherjee Commission’s Report and the 
Action Taken Report (A.T.R.) were table before 

the Parliament by the Central Government and 

rejected the said Report. 

17. 

2006 

i 

A Writ Petition being W.P. No. 27541 (W) of 
2006 was filed by the petitioner No.l for 
stopping all sorts of expenditure for upkeep 
and maintenance of alleged ashes of Netaji 

kept in Renkoji Temple in Japan. 

IS. 

20.02.2008 

27.03,2008 

1 


News published in Bartaman and Andabazar 
Patrika relating to 29 Nos. of Secret and Top 

Secret files of Netaji’s death and LN.S. 

Treasurer exposed to public by the order of 

Central Information Commission. 

19. 

11.03.2008 

| 

The representations were sent to different 

concerned authorities seeking for 

reappointment of Mukherjee Commission. 
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IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
A PPELLATE S I D E 


W.P. No. (W) of 2008 

SRI SUBHASH CHANDRA BASU & ANR. 

PETITIONERS 

-VERSUS- 

THE UNION OF INDIA & ORS. 

RESPONDENTS 

POINTS OF LAW 


1. Whether the Central Government has got any right to unilaterally 
cancel or reject the Mukherjee Commission report dated 
18.05.2006 when the Commission was constituted by the direction 
of the Writ Court under high Prerogative Writ of the Hon^ble 
Division Bench, High Court, Calcutta and when the name of 
Chairman of Commission was selected by the then Chief Justice of 
the Hon’bie Supreme Court of India ?. 

2. Whether for greater Public Interest the reappointment or reopening 
of Mukherjee Commission is required for completion of inquiry in 
view of earlier terms of reference of appointment under clause 
No. 2(d), (e) and for publication of News touching Netaji's alleged 
death or disappearance in 1945 ?. 

3. Whether it is necessary to complete or cover the most vital left out 
points of the earlier terms of reference of appointment No. 2(d), (e) 
and for publication of News of Netaji’s alleged death ? 


Whether the Commission is entitled to get all sorts of classified 
documents and files relating to Netaji’s alleged death or 
disappearance in 1945 for the purpose of proper inquiry' in the 
matter of Great Public Importance ? 

Whether in any view Mukherjee Commission is required to be 
reappointment or reopening in order to remove controversy and/or 
to bring an end regarding Netaji alleged death or disappearance in 
1945 as alleged ? 

Whether after appointment Mukherjee Commission in 1999 the 
earlier. Committees report in 1956 and the Khosla Commissioner's 
report 1974 have automatically become invalid and/or redundant? 

■ Whether ever] after the then Prime Minister's statement in the Lok 
Sabha in 1978 the value or wait-age of earlier committee’s report 
and commission's report had completely lost or became null and 
void in the eye of law ? 

Whether the non-supply of document/ file/ record relating to alleged 
death or disappearance of Netaji in 1945 before the Commission 
had caused or resulted the Commission not to give answer in 
respeoinelause No.(d) of the terms of reference of appointment of 
Mukherjee Commission in 1999? 

Whether the Central Government earlier stand of the Committee’s 
and Commission’s report are contradictory to the opinion 
Commission for the third time for the same matter in the year; 
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IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
(APPELLATE SIDE) 

W.P. NO. (W) OF 200 8 . 

IN THE MATTER OF : 

An application under Article 226 of 
the Constitution of India; 

-And- 

IN THE MATTER OF : 

A writ or writs in the nature of 
Mandamus; 

-And- 

IN THE MATTER OF : 

A writ or writs in the nature of 
Certiorari; 
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-And- 

IN THE MATTER OF : 

Re-appointment or re-opening of 
Mukherjee Commission for 
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completion of Inquiry into the 
matter of alleged disappearance 
and/or death of Netaji Subhas 
Chandra Bose in 1945 and/or 
continue further enquiry to find out 
the date of death of Netaji Subhas 
Chandra Bose, if he has. died, and 
how, where and when, in earlier 
terms of reference of appointment 
under clause No. “2.(d) - Whether he 
has died in any other manner at any 
other place and, if so, when and 
how,” of the said earlier Commission 
of Inquiry appointed by the 
Government of India Vide 
Notification No. S. 0.339(E) dated 
14.05.1999; 

-And- 

IN THE MATTER OF : 

The Evidence Act, 1872; 


-And- 


IN THE MATTER OF : 


***-• 


The Public Records Act, 1993; 

-And- 

IN THE MATTER OF : 

Violation of fundamental rights 
enshrined under Article 14, 19(1) of 
the Constitution of India; 


-And- 

IN THE MATTER OF : 

The Right to Information Act, 2005; 

-And- 

IN THE MATTER OF : 

Non-Consideration of the 

representation dated 11.03.2008 
sent by the petitioner to the 
concerned authorities; 

-And- 

IN THE MATTER OF : 

1. SRI SUBHASH CHANDRA BASU, 

Son of Late Surendra Nath Basu, 


residing at 86, Sadar Boxi Lane, 
Post Office, Police Station and 
District - Howrah, Pin - 71 1 101; 

2. SRI PANKAJ HALDER, 

son of Sri Late Arabinda Haider, 
residing at Village - Mathurapur, 
Post Office and Police Station - 
Mathurapur, District - South 24- 
Parganas. 

... PETITIONERS . 

-Versus- 

1. UNION OF INDIA, 

service through the Secretary, 
Ministry of Home Affairs, 
Government of India, North Block, 
New Delhi - 1 10001; 

2. PRINCIPAL SECRETARY, 

Government of India, Office of Prime 
Minister at 7, Race Course Road, 


New Delhi - 1 10003; 


3. SECRETARY, 


Ministry of Foreign Affairs, 
Government of India, South Block, 
New Delhi - 1 10001. 


4. SECRETARY, 


Ministry of Parliament Affairs, 
Government of India, New Delhi- 


1 1000 1 . 

RESPONDENTS 

To 

The Hon’ble Surinder Singh Nijjar, . Chief Justice and His Companion 
Justices of this Hon'ble Court; 


The humble petition of the 
petitioners above-named; 


MOST RESPECTFULLY SHEWETH : 

1. That the petitioners are the citizens of India having their 
permanent residences mentioned in the Cause Title. 

2. That the petitioner is No. 1, is the lawyer of this Hon'ble High Court 


and he is the social worker and involved in different social and other 


activities in the district of Howrah. Furthermore, the Petitioner No.l 
along with another petitioner filed a Writ Petition before the Hon’ble 
Supreme Court of India concerning the entire civic rights and pollution 
matter of Howrah against the State of West Bengal and Howrah 
Municipal Corporation for not discharging their bounden duties and/or 
providing civil amenities to the people of Howrah. The Writ petition being 
Writ Petition (Civil) No. 380 of 1995 was finally disposed of on 16.04.1996 
with a direction to the Hon’ble the then Chief Justice of the High Court, 
Calcutta to constitute a Bench to hear all the matter of the said Writ 
Petition including other pollution and environment matter of the West 
Bengal. By virtue of the order of the Hon’ble Supreme Court of India, the 
Environmental Bench, which is popularly known as Green Bench, was 
constituted. Beside above, the petitioner No.l as co-petitioner filed other 
Public Interest Litigations concerning Calcutta Maidan, Victoria 
Memorail Hall^ Shibpur Botanical Garden, Transport and Howrah Hat 
and other under the name and style of an organization as “Howrah 
Ganatantrik Nagarik Samitv”, which is a non-party organization of the 
citizens of Howrah. 


So for as the petitioner No. 2 is concerned, he is also a practicing 
advocate of this Hon’ble High Court, and he is envolved in different social 
works and other philanthropic activities in the area of Mathurapur and 
adjoining area. 
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3. That the petitioner states that after mysterious disappearance of 
Netaji Subhas Chandra Bose in 1945 he has not come back, or was not 
found him thereafter on the Indian soil. The people of India is 
/ intemdebted to him for his great role and gallant deeds of Azad Hind Fouz 
(I.N.A.) for Indian Independence. The Indian Independence had been 
snatched away from British Raj after a lot of scarifies and sheding of 
much blood of Indian People. As soon as the name of Netaji is heard, the 
Indian People not only bow down their heads with great respect from the 
core of their hearts where they had left their vacant place to enthrone 
none else Netaji but also their inquisitive mind, want to know the 
ultimate fate of their beloved leader great National Hero having 
international name and fame. In respose to carion call and to unchain 
the motherland from the course of dependence Netaji came out of his 
Elgin Road’s House on 17,01.1941 by throwing dust in the eyes of British 
Police and sprung into the struggle for Indian freedom. His relentless 
efforts and mysterious journey from India to Japan and launching 
movement for Indian freedom therefrom and formation of Azad Hind Fouz 
for Indian movement and his love and patriotism for India their 
dedication and their march to Delhi have become baland and/or mith to 
the people of Indian. Though Netaji and His Azad Hind Fouz could not 
bring the Indian Independence, but due to his movement the Himalayan 
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foundation of the British Raj had been shaken and had quicken the 
Britishers to leave India and/or to transfer the power to the Indians. 
Therefore, Netaji has become the concerned for all and not simply 
confined to particular family, or region or geographic limit. Furthermore, 
the movement of Netaji and his Azad Hind Fouz were not only for Indian 
Independence but also for the struggle for Indo-Pack sub-continent and 
thus, the people of the Indo-Pack sub-continent still remember Netaji, 
their National Hero or their beloved leader of Independence with great 
respect. The people have enthroned him in their core of hearts due to his 
insurmountable patriotism, love for the motherland, unparallel and 
towering personality, which made him so dear and near to the people at 
large of our country. It may not be out of place to mention here that the 
people of the aforesaid region are indebted to Netaji for independence. 
His movement for independence still encourages the freedom-lovers of 
the different parts of the world. Therefore, being Indians the petitioners 
consider it as *eee of their solemn duty to find out their National Hero 
and to unearth the place of death, if he has died, and where and how has 
died and unless the said uppermost question is resolved and/or divulged 
to all, the people of India and the petitioners shall be constrained to do 
their endeavor or efforts to unearth the hidden truth behind the said 
mysterious disappearance or alleged death of Netaji Subhas Chandra 


Bose. The petitioners as citizens and lawyers consider it as their rights to 
know about their National Hero and the aforesaid question 'and the 
authorities are duty bound to appraise the people of India as to the real 
truth behind it and to put a permanent end to the said controversy. 


4. That since after alleged disappearance of Netaji Subhas Chandra 
Bose in 1945, he did not come back to the Indian soil, and since there 
was an uprtww and resentment over the news of alleged death of Netaji in 
Plane Crash in Taihoku, Japan and since the said issue had stricken 
again and again the minds of the people and the then Prime Minister 
Jaharlal Neharu and His Ministry, ultimately a three members Inquiry 
Committee vide its Notification No.F-30(26)FEA/55 dated April 5, 1956 
was appointed by the Government of India. The majority report, which 
held that Netaji died in the aforesaid plane crash, was accepted by the 
Government of India. The said Committee was constituted under the 
Chairmanship of Shah Nawaz Khan, Parliamentary Secretary to the 
Ministry of Transport and Railway, and Shri Suresh Chandra Bose, elder 
brother of Netaji Subhas Chandra Bose and Shri S.N. Maitra, I.C.S., 
Chief Commissioner, Andaman and Nicobar Islands, as its members. 
After considering the evidence collected by the Committee, two of them 
(Shri Shah Nawaz Khan and Sri S.N. Maitra) came to the conclusion that 


Netaji had died in the aforesaid plane crash. Shri Suresh Chandra Bose, 
the other member and elder brother of Netaji, submitted an dissentient 
report stating that there had been no plane crash involving' Netaji’s 
death. The majority report was accepted by the Government of India, 

5. That the said majority view of that Committee, however, did not 
satisfy the public in general and several members of the Parliament in 
particular, who raised a demand for fresh Inquiry into the matter. Under 
the circumstances, the Government of India, in exercise its powers under 
The Commissions of Inquiry Act, 1952 constituted an Inquiry 
Commission Vide its Notification No. 25/ 14/70-Poll, dated 11.07.1970 
headed by Shri G.D. Khosla, Retired Chief Justice of Punjab High Court. 
The Commission was asked to inquire into all the facts and 
circumstances relating to the disappearance of Netaji Subhas Chandra 
Bose in l3^*5. That commission examined some of the witness including 
Shri Shas Nawaz Khan and Shri Suresh Chandra Bose. That commission 
came to the conclusion that Netaji had succumbed to his injuries 
sustained in the plane crash at Taihoku and that his ashes had been 
taken to Tokyo. The findings of the Kholsa Commission also did not end 
the controversy surrounding Netaji’s death. Several important people and 
personalities including some members of Netaji’s family, Sri Samar 
Guha, Ex-MP and others did not accept the findings of the Khosla 
Commission. Since then, there had been a wide spread feeling amongst 
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the people that the issue or truth about Netaji’s alleged disappearance/ 
death still remained unsolved and there was a consistent demand for 
another inquiry into the matter. Therefore, the findings of Khosla 
Commission could not bring the end of controversy surroundings Netaji’s 
death. 


That thereafter the Report (1974) of Khosla Commission of Inquiry 
into the disappearance of Netaji Subhash Chandra Bose laid on the Table 
of the Parliament (Lok Sabha) on 03.09.19^4 and in reply thereto Sri 
Morarji Deasi, the then Prime Minister of India, made the following 
statements on the floor on 28.08.1978 which were recorded at Page 455 
and 456^ parliamentary proceedings :- 





“There have been two enquiries into the report of the death of 
Netaji Subhas Chandra Bose in the air-crash on 18 th August, 1945 
at Taihoku air-field during his air-journey to Manchuria, one by a 
Committee presided over by Maj. General Shah Nawaz Khan and 
the second by a one-man Committee (sic) of enquiry headed by 
Shri G.D. Khosla, retired Judge of the Punjab High Court. The 
majority report of the first committee and Shri Khosla held the 
report of the death as true. Since then, reasonable doubts have 
been cast on the correctness of the conclusions reached in the two 
reports and various important contradictions in the testimony of 
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witnesses have been noticed, some further contemporary officials 
documentary' records have also become available. In the light of 
those doubts and contradictions and those records, Government 
find it difficult to accept that the earlier conclusions are decisive.” 


7. That thereafter a Writ Petition being C.O. No. 6720 of 1993 was 
filed by one of the lawyer in the High Court, Calcutta and the same was 

JL fc 

transferred to the Hon'ble Supreme Court of India, as Transfer case (C) 

NO. 7 of 1994 challenging the press communique of Government of India 

for conferment of Bharat Ratna Award on Netaji Subhas Chandra Bose 

Covuxt- 

/ posthumously and the Hon’ble Supreme^ by ' order dated 0 4.08.1997, 
which was letter on reported in AIR 1997 Supreme Court, 3019 {Union 
of India- Versus - Bijan Ghosh), cancelled the said Press Communique 
as the Union of India by affidavit stated that no further steps were taken 
for conferment of Bharat Ratna Award on Netaji Subhas Chandra Bose. 

^ The Union of India, thus, retreated from their stand as to the death of 
Netaji and/or conferment of Bharat Ratna Award posthumously. 


The Xerox copy of the said order dated 04.08.1997, which was 
later on reported in AIR 1997 SC 3019, is enclosed herewith and marked 
as Annexurc -P/-1 to the Writ Petition. 


T 


8. That thereafter another Writ Petition being W.P. No. 281 of 1998 
(Rudra Jyoti Bhattacharya - Versus - Union of India.), which was latter 
on reported in AIR 1999 CALCUTTA 9, was filed in the Hon'ble High 
Court, Calcutta seeking for direction upon the Government of India to 
Constitute a commission of Inquiiy to launch a vigorous inquiry into the 
alleged disappearances or death of Netaji Subhas Chandra Bose and by 
order dated 30.04.1998 the Hon’ble Division Bench presided over by the 
Hon’ble Justice Prabha Shankar Mishra, the Chief Justice and the 
Hon’ble Justice B. Bhattacharya issuing high prerogative Writ directed 
the Union of India to launch an in-depth inquiry on the following points 
by appointing a commission of Inquiry as a Special case for the purpose 

l#r’ 

of putting a permanent end to the controversy:- 

a) Whether Netaji Subhas Chandra Bose is dead or alive; 

b) if he is dead, whether he died in the place crash, as alleged; 

c) Whether the ashes in the Japanese Temple are ashes of 
Netaji; 

d) Whether he has died in any other manner at any other place 
and if so, when and how; 

e) If he is alive, in respect of his whereabout. 

The Xerox copy of tire order dated 30.04.1998, which was reported 
in AIR 1999 CALCUTTA 9 is enclosed herewith and marked as 
Annexure -P/-2 to the petition. 


9. That thereafter by ajrt unanimous resolution adopted by the West 
Bengal legislative Assembly on 28.12.1998 demanded that the 
Government of India should make necessary arrangement for availability 
of records and documents in and outside India so that the scholars and 
people could _ have access them and also constitute a fresh inquiry 
commission to remove the controversy and/or mystery regarding the 
whereabouts of Netaji Subhas Chandra Bose. 

10. That after the said unanimous resolution, the Government of India 
was of the opinion that it was necessary to appoint a Commission of 
Inquiry for the purpose of making an in-depth inquiry into a definite 
matter of public importance namely, the disappearance of Netaji Subhas 
Chandra Bose in 1945 and the Central Government by Notification No. 
S.O. 339 (E3) dated 14.05.1999, thus, appointed a one-man Commission 
of Inquiry consisting of Mr. Justice M.K. Mukherjee, a retired Judge of 
the Hon’ble Supreme Court of India and this Commission shall enquiry 
into the all facts and circumstances relating to the disappearance of 
Netaji Subhas Chandra Bose in 1945 and subsequent developments 
connected therewith including 

a) Whether Netaji Subhas Chandra Bose is dead or alive; 


b) If he is dead, whether he died in the place crash, as alleged; 


• y 

/ <• 
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d) 





Whether the ashes in the Japanese Temple are ashes of 

Netaji; 

Whether he has died in any other manner at any other place 
and if so, when and how; 


e) If he is alive, in respect of his whereabouts, 


The Xerox copy of the said Notification No. S.O. 339(E) dated 
14.05,1999 is enclosed herewith and marked as Annexrtre - P-3 to the 
Writ Petition. 


1 1 . That the said Commission of Inquiiy shall also examine the 
manner in which the exercise of scrutiny- of publication touching the 
question of death or otherwise of Netaji can be undertaken by the 
Centra] Government in the circumstances. 


12. That Mukherjee Commission had examined 131 Nos. of Witnesses 
and enclosed 308 Nos. of Exhibited documents to the Report and had 
gone through other related documents or records and visited various 
probable place of death in India and abroad such as (i) Death in Red 
Fort, (ii) Death in plane crash; (iii) Death in Dehradun; (iv) Death in 
Sheopukalan and (v) Death in Faizabad and also visited different foreign 
Countries and ultimately came to the following conclusion and/or 
finding on tfT 1 1 .2005:- 

a) Netaji Subhas Chandra Bose is dead; 
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b) He did not die in Plane crash as alleged; 

c) The ashes in Japanese Temple are not of Netaji; 

d) In absence of any clinching evidence a positive answer can 
not be given and; 

e) Answer already given in (a) above; 

12.1, In the matter of publication touching upon the death of or 
otherwise of Netaji, Mukherjee Commission opined/ suggested that the 
Central Government can proceed on the basis that he is dead but did not 
die in the Plane crash as alleged, The said report was submitted before 
the Government of India on 08. 1 1.2005. 

The Xerox copy of the finding and/or conclusion of Mukherjee 
Commission’s Report dated 07.11.2005 is enclosed herewith and marked 
as Annexure - P/-4 to the Writ Petition. 


13. That Mukherjee Commission report was tabled in the Parliament 
on 17.05.2006 and the Central Government had rejected the finding of 
Commission on 17.05.2006 without assigning any reason for rejection. 
For the Mukherjee Commission for a period of 6 years 7 months from 
14.05.1999 to 07.11.2005, a huge public money was spent form the 

Mi 

/ public exchequer. Since the matter^ involved in great public importance 
and since the Commission was appointed to unearth the truth of alleged 
disappearance and/or death of our National Hero and beloved leader 



Netaji Subhas Chandra Bose, the people of India never raise any 
question over such expenditure, rather they are wholeheartedly and 
eagerly waited for a suitable and reasonable answer and/or conclusion of 



the said above issues or quires in terms of reference No. 2(d) of the said 
Commission but Mukherjee Commission in its finding dated 07,11.2005 
failed to make any firm and/or concrete finding as to where, when and 

how Netaji has died. As a result of such finding the said controversy as 

* » 

to alleged disappearance or death of Netaji in 1945 did not bring its 


permanent end and still surviving and/or subsisting. 


The Xerox copy of the order of rejection dated 17.05.2006, which 
was collected from the website, is enclosed herewith and marked as 
Annexure P/-5 to the Writ Petition. 

14. That the said controversy surrounding alleged disappearance 
and/or death of Netaji Subhas Chandra Bose could not bring an end 
and said controversy rather increased and remain unsolved when the 
Mukherjee Commission report tabled before the Parliament on 
17.05.2006 and the Central Government by the Action Taken Report 

4 

(ATR) rejected the said report without assigning any reason. The Central 

Government remained silent quite for a long time as to the reason for 

such cancellation of Mukherjee Commission’s report on 17.05.2006 

although there was constant and/or insisting demand from the public at 
. ■ 

large to know the reason of such cancellation or rejection. 




t 


14.1. Be it mentioned here that another Writ Petitioner was filed in 
this Hon hie Court by another lawyer challenging arbitrary decision of 

v 

rejection of Mukherjee Commission Report dated 17.05.2006 and the 
Action Taken Report (ATR) of Central Government. The said Writ Petition 
is still pending for final adjudication. 

14.2. In spite of consistent demand from the public at large and 
filing of said Writ Petition against the said rejection, the Central 
Government did not disclose any reason for such rejection of Mukherjee 
Commission Report and the reason best known to them only. 


15. That veiy recently by the order of Central Information Officer some 
of the ‘Secret' and Top Secret’ file or documents or records relating to 
alleged Netaji's disappearance or death and Treasurer of Indian National 
Army (I.N.A) and conferment of Bharat Ratna Award on Netaji 
posthumously have been kept open to the Public and it has becoming 
accessible to the public now. As a result of such order it has got new 

i 

dimension or broader spectrum and a bright horizon in the filed of 
inquiry into alleged disappearance or death of Netaji have been unveiled 

a 

x or divulgedin as much as such documents were completely out o', reach to 
the Mukherjee Commission and other when the same wa conducting. 
Therefore, the Mukherjee Commission, u . unted furth u, shall be able 
to answer the points {d) of the terms of reference of earlier appointment 


which were unanswered by the commission previously for which 

ft 

Mukherjee Commission is required to be reappointed in the above fact 
and circumstances. The said news of the Information Commissioner were 
published in different News Papers such as Bartaman and Ananda Bazar 
Patrika dated 20.02.2008 and 27.03.2008- and Bartaman dated 
27.03.2008. 

The xerox copies of the said news papers reports cutting are 
enclosed herewith and marked as Annexure - P/-6 collectively to the 
writ petitioner. 

16. That it is pertinent to mention here that the petitioner No.l herein 
also filed another Writ Petition being W.P.No. 2754 1(W) of 2006 in this 
Hon hie Court for stopping all sorts of expenditure incurred by the 
Government of India for upkeep and maintenance of Renkoji Temple in 
Japan where alleged ashes of Netaji Subhas Chandra Bose are being 
kept. In the said Writ Petition the Hon'ble Division Bench by order dated 
15.02.2008 imposed cost of Rs.1700/- (100 G.M.) upon the Union of 
India for not*" filing the Affidavit-in -opposition in time in spite of earlier 

ft 

two directions in this regard. 

16.1. The Central Government ultimately affirmed the Affidavit-in- 

opposition in W.P. No. 27541 (W) of 2006 dated 5* of March, 2008 
• * 

wherein the Principal Officer of the Respondents Shri Naresh Jaiswal, 


without mentioning the name of department to which he was attached 
swore the affidavit and the said official stated in paragraph No. 8 and 9 
of the said Affidavit as follows 


“8. With regard to the statement made in paragraphs 8 of the writ 

petition, it is’ submitted that the report of the Justice Mukheijee 

Commission was examined thoroughly and it was observed that 

Commission’s inquiry was inconclusive in many ways, unable to 

provide a definitive finding on several issues and at variance with 

past well accepted inquiry Commission’s finding -ae sewetal icwaed 

e</ easvA at vaskssetf with wrii adopted. inquiry ©ommissa®ri* , B 

findings in some critical areas: It is further submitted that Justice 

Mukherjee Commission did not provide any , finding on point at 

Sub-para (d) of terms of reference mentioned in reply to para 6 

above. Thus, Government of India did not find it possible to accept 

the findings of the Justice Mukherjee Commission that a) Netaji 

did not die in the plane crash; and b) the ashes in the Renkoji 

Temple were not of Netaji and it has accordingly been reflected in 

the Action Taken Report laid before the House of Parliament.” 

■ 


“9. ^With regard to the statement made in paragraphs 9 of the 
writ petition, it is reiterated that Government of India was not able 
to accept the report of the Justice Mukherjee Commission 


I 



21 






inasmuch as the inquiry was found to be inconclusive in many 
ways and it had not been able to provide definite findings on 
several issues as mentioned in reply to Para 8 above. It is further 
submitted that though the Justice Mukherjee Commission 
concluded that Netaji was dead but the did not die in plane crash, 

the Commission did not answer the point (d) of terms of reference 

) . 

which required the Commission to find out “Whether he has died 
in any other manner at any other place and, if so, when and how. 
The commission on point(d) only said that in the absence of any 
clinching evidence a positive answer cannot be given. It is denied 
that Government of India had' any control and supervision on the 
working of earlier Committee and Commission. It is submitted that 
the earlier Committee and Commission inquired into the matter 
indepeij^ierdly and came out with their own independent findings. 
It is submitted that like the justice Mukherjee Commission, Khosla 
Commission was also appointed under the Commissions of Inquiiy 
Act, 1952. It is further submitted that although Shah Nawaz 


Committee could not visit Formosa as India had no diplomatic 

* 

relations with that country at that time, Khosla Commission visited 

¥■ | 

Taiwan (formerly known as Formosa) in connection with the 
inquiiy and this has been recorded in chapter Eight of its report". 


16.2. From the statements made by the Official of the Respondents 
in the above Paragraphs No. 8 and 9 of the said Affidavit-in- opposition, 
it is evident that for the first reason the Government of India did not find 
it possible to accept the finding the Justice Mukherjee Commission 
Report since the inquiry was inconclusive in many ways and did not 
provide any finding on the point of sub-para (d) of the terms of reference 
of Commission and further Mukherjee Commission did not answer the 
point (d) of terms of reference which required the Commission to find out 
whether he has died in any other manner at any other place and if so, 
when and how. The Commission on point(d) only said in absence of any 
clinching evidence a positive answer can not be given. 

16.3. From the statements of the said Affidavit-in- Opposition it 
revealed that the Mukherjee Commission’s report was rejected by the 
Central Government because of second reason that it was at variance 
with past well accepted inquiry commission’s findings on several issued 
and at variance with past well accepted inquiry commission's findings in 

some critical areas. This second reason is not sustainable for holding 

1 

Mukherjee Commission to enquire same earlier matter for the .third time. 

/ 16.4 The Central Government has come with one of the reasons 
for rejection of Mukherjee Commission report dated 17.05.2006 is that 
said report did not answer of clause (d) of the terms of reference of the 
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appointment but from the commission report dated 07.11.2005 it 
revealed that^commission was not assisted or rendered co-operation by 
supplying materials records or files relating to alleged death or 
disappearance of Netaji before the commission. The commission called 
for the files being File No,JL2(226)/56-PM (investigation into the 
circumstances leading to the death of Subhas Chandra Bose) from the (1) 
Cabinet Secretariat, (2) Intelligence Bureau and (3) Research and 
Analysis Wing but none of the said departments supplied any file/ 
document/ record concerning Netaji’s alleged death or disappearance in 
1945 though the Director of Prime Minister’s Office by letter dated 
04,07.2000 (as per Mukherjee Commission’s report) asserted that the 
“File No. 12{226)/56-PM which contained agenda paper/ cabinet decision 

I* 

regarding- investigation into the circumstances leading to the death of 
Shri Subhas Chandra Bose was destroyed in 1972 in course of routine 
review/ weeding of old record since records of cabinet proceeding are 
kept permanently in Cabinet Secretariat from where they may be 
procured”. There was shifting of responsibilities from one department to 

4 

another department but no records /file/ document was ultimately 
transmitted before Mukherjee Commission and even the contemporary 
record/ file/ document based on which the then Prime Minister Morarji 
Desai made the statements in Lok Sabha in 1978 that earlier 



committee's and commission’s report were not decisive were not supplied 
or transmitted to the Commission, Therefore, the Mukherjee Commission 
failed to answer under clause (d) of the terms of reference of appointment 
in 1999. The said difficulty has been removed and bright possibilities to 
access and availability of record have been reopened by the order of 
Central Information Commissioner. 

J 16.5 Since the Central Government was not earlier directed to 
make all assistance to the Commission by supplying all files/ 
documents/ records including “Secret” and “Top-Secret" file at the time of 
Commission’s inquiry, the Central Government withheld all documents/ 
file/ records relating to alleged death or disappearance of Netaji in 1945 
before the Commission under the garb or veil of security of the nation 
and that to without filing any affidavit claiming privilege under section 
123 and 162 of the Evidence Act, 1872. Therefore, all such documents 
are required to be produced before this HonTole Court and also before 
Commission in case of reopening or reappointing of the said commission. 

+fu. f ti CTHCKV3 

Since^did not annex voluminous Mukherjee Commission report to the 

writ petition, the petitioners crave leave to produce the relevant portion 

* 

of the said .report before this Hon’ble Court at the time of hearing if the 
Hon'ble Court so desire. 

The Xerox copy of the said order dated 15.02.2005 passed in W.P. 
No. 27541 (W) of 2006 in enclosed herewith and marked as Annexure 
P/-7 to the Petition. 
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17- TIuil 1 1 u 1 rtuggcntkm ur decision of Lite Mukhctjcc Coinmittblon wilii 
regtirda lu pubJkrutmn touching upon Llic death of or uLhdrwitfc of NcLuji 





dead but did not die in Plane Crash. This suggestion nnd/or derision 
might have not been accepted by the Central Government in view of 
stand taken by the said Government in respect of term of reference Point 
No.2{d) of the appointment of Mukherjee Commission and as a result 
such wrong publication of dou.Ui, plucc und how died shall be continued 




**■/ which dot only cmumc Ntri ious repercussion in the sentiment or minds of 
the publir and this unwarranted mtunlirm ran not bo ullowod to prolong 
any further. 


i8. That the petitioners, sent representation dated 11.03.2008 
addressed to different concerned authorities of Central Government and 


j 


sought for reappointment nr reopening of the Mulchcrjcc Commission for 

competition of inquiry into disappearance and/or alleged death of Netaji 
Subhas Chandra Bose in 1945 but till date no reply is discernible from 
their end or any of the concerned authorities. 


The Xerox copy of the said representation dated 11.03.2008 is 
enclosed herewith and marked as Annexure - P/- 8 to the Writ Petition. 


19. That being aggrieved by and dissatisfied with the inaction and/or 

* * *"■ 

absolute silqgpe to act upon the representation dated 1 1.03.2008 sent by 


the petitioners lor reappointing Mukherjee Commission to unearth the 
truth behind disappearance and/or alleged death oi' Netaji Subhas 
Clmiulm lloMe, the pel iliimcru beg tu move this Wi'it Petition on the 
following nmnngsl nlhrr 


GROUNDS 


I. % For that Mukherjee Commission was appointed on 14.05.1999 by 

the (Jciilml Government to make u Vigorous Inquiry into Lhc 

alleged death or disappearance of Netaji in 1945 in terms of 
reference of appointment of the said commission but after 
submission of report on 07.11.2005 nothing was found as to date 
of death and how, when and where he has died if he is dead; 

II. For that Mukherjee Commission suggested as to publication 
touching the allege death or disappearance of Netaji that the 
Central Government can proceed on the basis that Netaji has died 
but not in plane crash and such presumption and/or assumption 
of alleged death instead of bringing the controversy into an end, it 

K * 

remain or left never ending among the public at large; 

III. For that the Central Government did not accept the report of 
Mukherjee Commission since commission did not answer the point 
No.(d) of the terms of reference of appointment dated 14,05.1999., 



complete the commission to answer the left out point No.(d) and (e) 


and with regard to such publication; 


IV. For that order of rejection of the Mukherjee Commission Report on 
17.05.2006 by Central Government is absolutely bad in law and 
liable to be set aside; 

V, For that since Mukherjee Commission was constituted by the 
direction of the Writ Court under High prerogative writ issued by 
the Hon’ble Division Bench of the Hon’ble High, Calcutta as a 
special case, and the name of the Chairman of the commission was 
selected by the then Chief Justice of the Hon’ble Supreme Court of 

India, the Central Government has got no right to unilaterally 

* 

cancel or reject the findings of the commission; 


VI. For that the earlier committee and commission were constituted at 

the instance of Central Government but Mukherjee Commission 

« r 7 was constituted by judicial intervention and thus, it has gohspecial 

wait-age but also having a peculiarity in respect of formation over 

» 

which the Central Government can not exercise his absolute power 
to reject it; 




VII. For that after submission of said report the Central Government 
can lay the report with Action Taken Report (A.T.R.) before the 


parliament expressing their opinion whether the Government 
desire to act upon the report or not but the Central Government in 
no circumstance can reject the report of said commission in any 
manner whatsoever; thus, the rejection order is de hors in the eye 
of law; and to be set aside or quashed; 

For that considering the matter of great public importance 
Mukherjee Commission was constituted to bring an end of 
controversy relating to alleged death or disappearance of Netaji in 
1945 and huge money was spent for the same, it is, thus, required 
to complete commission in respect of left out points such ^ No. (d) 
and (e) and publication of news of alleged death of Netaji, in terms 

of reference forthwith; 

% 

For that since it is the great public importance, the wrong 

pu^fication of news of alleged death of Netaji should not be 

1 

continued and such continuation shall carry a wrong message to 
the new generation and public at large; 

4 

For that since Netaji is not confined to any particular family, or 
region and since he is our Great National Hero of Independence 
and beloved leader of our motherland or country, everybody 
including the petitioners have got right to set right the commission 
and to have judicial intervention for the same; 



a Clause (d) and (e) of the terms of reference due to non supply of 


documents /files and/or records by the Central Government before 
Mukherjee Commission for which the interference of the Writ court 
is necessary; 

XII. For that the Central Government by virtue of provision under 
Section 3(4} of the Commission of Inquiry Act, 1952, the Central 
Government can not exercise arbitrary and whimsical power to 
reject the report and exercise of such unfettered power is wholly 
illegal and without jurisdiction too; 

XIII. For that by rejection of Mukherjee Commission report arbitrarily 
the Central Government has violated the fundamental rights 
enshrined under Article 14 and 19(1) of the Constitution of India; 

t 

XIV. For that the reasons of rejection of Mukherjee Commission report 
have been supplied in connection with another Writ Petition being 
W.P. No. 27541 (W) of 2006 in Paragraph No. 8 and 9 of the 
Affidavit-in-Opposition affirmed on 5 th March, 2008 by a principal 

m 

officer of the respondent after a long time of its submission and 
thus, it is afterthought and suffers from gross illegality; 

XV. For that when the Central Government in spite of earlier 
committee’s and commission’s reports held conclusive and well 


accepted, was of the opinion that Commission for the third time 
necessary in 1999 for the same matter and in such situat: .a u.c 
Central Government can not embrace or clutch the earlier reports 
after holding Mukheijee Commission; 

XVI. For that in any view of the above matter the rejection of Muld terj-e 

Commission Report is not in accordance with law and 

et- 

reappointment^ commission to complete the left' out turns cf 

* * V ' r * 

t reference point No.(d), (e) and suggestion for publication :.sv. s 
touching Netaji's alleged death and place of death has become 
inevitable for greater public importance; 

20. That the Central Government can not reject the Mvbrherjm 

Commission on 17.05.2006 when the Central Government felt tbs ...Ira 

\ 

commission is necessary and the commission was appcir.-. - on 
14.05.1999 for the following reasons which were expressly stab, in are 
^ Appointment vide Notification No. S. 0.339 (E) dated 14.05.1994 issued by 
the Central Government of India, Ministry of Home Affairs 

* 

“And Whereas the Central Government is of the opinion . u A is 
necessary to appoint a Commission of Inquiry for the of 

making an in-depth inquiry into a definite matter of .. do 
importance, namely in disappearance of Netaji Subhas . ;.u 


Bose in 1945”. 


21. That it is pertinent to mention here that the appointmen. if . id 
Commission stemmed from the order/ direction made by the ho;. 'lie 
High Court at Calcutta on a public interest litigation and a un .h.i.viis 
resolution passed by the West Bengal Legislative Assembly a. lor 
aforesaid reasons the Central Government has got no right to uni . .Tally 
reject the Commission’s report on 17.05.2006. 

j 22. 'That it is further stated that after statements of the tb 1 i:ue 
Minister Monarji Desai made on 28.08. 1978 on the flooi . the 
Parliamen&^Lok Sabha), which were recorded at Page No. 455 a. 13 of 
the Parliamentary Proceeding (as per Mukherjee Commission Re. '■ , the 
earlier Committee’s and Commission’s Reports had become r * amt 
and stood cancel and in spite: of such position the Central Go .voaent 
can not embrace or clutch now the earlier Commit uj, and 
Commission's report. 

. 23. That it is submitted that when the people of India once ... mt 

huge money for the period from 14.05.1999 to 08.11. . .... for 
Commission to find out the real truth of alleged disappearai i/or 

death of their National Hero Netaji Subhas Chandra Bose, -aid 

people for the second time shall not hesitate to spent further : ; to 

put a permanent end of the said controversy for which th . ..eiul 

intervention of the Hon’ble Court is inevitable and earnestly sc . 


24. That it is further stated that Mukherjee Commission in its report 
mentioned about the visits of different foreign countries and stated the 
nature of information and/or documents collected therefrom but 
unfortunately all achieves (except six) were not visited by the Mukherjee 
Commission since within very short time visit for the period from 
September 20 to September 30, 2005 to Russian Federation and 
collection therefrom became impossible or impracticable and because the 
complete Inquiry could not be done in Russian Federation, and thus, 
Russian rest part of Inquiry in other achieves is further needed. 


25. That it is further submitted that an interim order is required 
relating to publication of news of alleged death of Netaji in 1945 or met 
with an accident in plane crash in Taihoku and unless such interim 
order is granted the said wrong publication of Netaji’s death shall be 
continued and till clinching evidence as to death and place of death of 
Netaji is forthcoming the said wrong publication is required to be 
discontinued forthwith. 

26. That since Mukherjee Commission was constituted by. issuing a 
direction under high prerogative Writ, dated 31.04.1998, and the name 
of the Chairman of the Commission was selected by the then Chief 
Justice of the Hon’ble Supreme Court of India and since the said 
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Cm amission was constituted as a special case as of great public 

ore 4W- GJcvenatiwjewJ?- 

- - .nee, the sovereign parliament^can not unilaterally cancel or reject 
m .Vukherjee Commission report dated 17.05.2006 whereas the earlier 
C, .mmttee and Commission were constituted at the instance of Central 
Government. Therefore, such rejection is absolutely illegal and not in 
accordance with law and liable to be set aside. 


That it is further stated that as per provision under, section 3(4) of 
.: v Commission of Inquiry Act, 1952 the Central Government has only 
authority either to act upon report of Commission or not but in no case 
r.-ject the said report. The object of rejection of said Mukheijee 
Commission report is absolutely illegal ' and political motivation and 
... dust the said provision of law. 

That the fundamental rights of the petitioner guaranteed under 
. rdeie 14 and 19(1) of the Constitution of India have* violated due to 

- i< 

u.d.. ary rejection of Mukherjee Commission's report on 17.05.2006, 


That there is no speedy, efficacious, legal alternative remedy save 

* 

mi except reliefs under Writ jurisdiction. 

That the records are located outside original civil jurisdiction of 
d , Mon'ble Court and direction be given to produce and/or transmit all 
: t a a ant records at the time of hearing and render' justice to the 


.ail. mers. 
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That the petition is made on good faith to secure the ends of 


lust:-. 



Under the above facts and 
circumstances it is prayed that your 
Lordship may be graciously pleased 
to issue - 

a) a Writ or Writs in the nature 

of Mandamus commanding the 

respondents concerned and each of 

them to reappoint or reopen the 

Mukherjee Commission to complete 

and/or conduct further enquiry into 

the alleged death or disappearance 

of Netaji Subhas Chandra Bose in 

1945 in terms of earlier reference 

point No.(d), (e) and suggestion for 

publication of news touching 

« 

Netaji's alleged death for greater 
public importance forthwith; and 
further direction be given upon the 
respondent to supply all documents 


or file relating to alleged Netaji’s 
death or disappearance in 1945. or 
thereafter before the commission for 
completion of enquiry in order to 
bring an end of controversy; 

b) a Writ or Writs in the nature 
of Certiorari directing the concerned 
respondents and each of them to 
transmit and produce all relevant 
documents relating to Netaji’s alleged 
death or disappearance including 
the order of rejection dated 
17.05,2006 by the Central 
Government being Annexure “P-5" 
to the petition before this Hon hie 
Court and before the commission in 
case of reopening or reappointment 
and after perusing the record -and 
going through petition quashed the 
order of rejection of Mukherjee 
Commission’s dated 17.05.2006 and 

i 

render conscionable justice to the 
petitioners; 



As" 


c) A Rule NISI in terms of the 
prayer aforesaid; 






d) An interim order be passed 
to stop or restraining the 
respondents from publication of all 
news touching the alleged death or 
disappearance of Netaji Subhas 
Chandra Basu in 1945 till disposal 
of this writ application; 


A:., your petitioners, as in duty 


e) And pass such other or 
further Order or Orders, direction or 
directions. Writ or Writs as Your 
Lordship may deem fit and proper. 

bound shall ever pray. 


AFFIDAVIT 


t, Subhash Chandra Basu, Son of Late Surendra Nath Basu, aged 

$ 

uc 43 years, by faith Hindu, by occupation Advocate, residing at 86, 
ir Boxi Lane, P.O. & P.S. Howrah, District - Howrah, Pin-711101, do 

- y solemnly affirm and say as follows 

That I am the writ petitioner of the instant case and as such I am 
. rquaiweed with the facts and circumstances of the case. 


That the statement made in paragraph Nos. i, 2., J q, 1£> CP); IS, <1-7 4* 3 L 
. rue to my knowledge, those made in paragraphs Nos. 3 !l -tv 16> 0.0 -is £2-/ 

true to my information derived from record, which I verily believe to 
and the rest of my respectful submission before the Honhle 


i ^ C 


141- S.£. iboJUA. 

ured in my office Deponent is known to me 

p- S> * W; • K • 

.Advocate. dork-fea : Mr. 

I tA . \ y fhvrWh 

Advocate 

only affirmed before me on 
the day of April, 2008. 


1~ ir^-^ , 

Commissioner. 
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AFFIDAVIT 


I, Sri Pankaj Haider, son of Sri Late Arabinda Haider, aged about 
32 years, by faith Hindu, by occupation Advocate, residing at Village - 
Mathurapur, Post Office and Police Station - Mathurapur, District - 
South 24-Parganas, do hereby solemnly affirm and say as follows 

1. That I am the writ petitioner of the instant case and as such I am 
well acquainted with the facts and circumstances of the case. 

2. That the statement made in paragraph Nos. S/ <0 1 8 , 27 

are true to my knowledge, those made in paragraphs Nos. s -t x>7> 2-6 

are true to my information derived from recordpwhiehrT verily believe to 
be true and the rest of my respectful submission before the HonTrie 


Court, 



Prepared in my office 


Deponent is known to me 





Advocate 


Solemnly affirmed before me on 


this the i&fiflay of April, 2008. 


— ' 


Commissioner. 
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forwarded to the Director General of Police and 
the Home Secretary of every Slate/Union 
Territory and it shall be their obligation to 
circulate the same to every police station under 
their charge and get the same notified at every 
police station at a conspicuous place. It would 
also be useful and serve larger interest to broadcast 
the requirements on All India Radio besides being 
shown on the National Network of Doordarshan 
and by publishing and distributing pamphlets in 
the local language containing these requirements 
for information of the general public. Creating 
awareness abouPfHe rights of the arrestee would 
in our opinion be a step in the right direction to 
combat the evil of custodial crime and bring in 
transparency and accountability. It is hoped that 
these requirements would help to curb, if not 
totally eliminate, the use of questionable methods 
during interrogation and investigation leading to 
custodial commission of crimes." 

3. More than seven months have elapsed since 
the directions were issued. Through these 
petitions. Dr, Singh vi, the learned Amicus Curiae, 
who had assisted the Court in the main petition, 
seeks a direction, calling upon the Director 
General of Police and the Home Secretary of 
every State/Union Territory to rcpqrt to this Court 
compliance of the above directions and the steps 
taken by the All India Radio and the National 
Network of Doordarshan for broadcasting the 
requirements. 

4. We direct the Registry to send a copy of 
this application, together with a copy of this order 
to respondents ! to 3 I to have the report/reports 
from the Director General of Police and the Home 
Secretary of the concerned State/ Union Territory, ' 
sent to this Court regarding the compliance of - 
the above directions concerning arrestees. The" 
report shall indicate in a tabular form as to which 
of the "requirements" has been carried out and in 
what manner, as also which are the 
"requirements" which still remain to be carried 
out and the steps being taken for carrying out 
those. 

5. Report shall also be obtained from the 
Directors of Ail India Radio and Doordarshan 
regarding broadcasts made. 

6. The notice on respondents I to 31, in 
addition, may also be served through the standing 
counsel of the respective S,tates/Un ion Territories 


in the Supreme Court. After the reports are 
received, copies of the same shall be furnished to 
the Advocate on /Record for Dr. Singhvi, Ms. 
Suruchi Agrawal, Advocate. 

1 . r Thb reports shall be submitted to this court 
in the ‘terms, indicated above, within six Weeks 
from today. The matters shall be put up on board 
for monitoring, after seven weeks. . 

• Order accordingly. 


AIR 1997 SUPREME COURT 3019 

(From : Calcutta)* 

Mrs. SUJATA V. MANOHAR AND 
G. B. PATTANAIK. JJ. 

Spl. Leave Petn. (C) No. 628 of 1994 with 
Transferred Case (C) No. 7 of 1 994, DA 4-8-1997: 

Union of India. Petitioner v. Bijan Ghosh and 
others. Respondents. 

(A) Constitution of India, Arts. 18, 136 — 
Award of decorations by President — Press 
communique announcing conferment .of 
award of Bharat Ratna Posthumously on 
Netaji Bose — - Unhappiness expressed by, 
members of public and members of Netaji ’s^ 
family at such announcement — Govt, of India . 
in- deference to sentiments expressed not 
proceeding further to confer award and 
treating the matter as closed — Objection to 
word ‘posthumously’ used in press 
communique therefore not considered — Press 
communique declared as cancelled. 

' (Para 6) 

(B) Constitution of India, Art. IS — 
Notification dated 8th of January, 1955 issued 
by the office of the Secretary to the President 
bearing No. 1 PresJ55 CIs. I, 8, 10 — Bharat 
Ratna, Padma Vibhushan. Padnia Bhushan 
etc. — Award of — Annulment of ■ — 
Procedure. 

In order to confer the award of Bharat Ratna. 
it is necessary that the name of that person shoulo 
be published in the Gazette of India. I&Js also 
necessary that the name of such a person shouL 
be entered in the register of such recipient:, 
maintained under the direction of the President. 
Clause 10 which deals with cancellation oi 
annulment of the award requires the erasure of 

♦C. O. No. 6720 of 1993, DA 6-12-1993 (Cal.) 
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r/e name ot such a person from ihe register. The 
nptice of cancellation in even case is also 
required to be published in the Gazette of India. 

' (Para 6) 

JoAItaf Ahmad, Add I. Solicitor General. B. 
Parthasarathi, Neman t S harm a, P. Pa r i vies w a ran. 
Advocates wuh him for Petitioner: In person for 
the Respondent. F. S, Nariman. M, N. 


Fprjshnamani, Sr. Advocates. Rudra Bhaintehaijee, 
(Subhash Sharma), Advocates for Ms. Sarla 
Chandra, Advocate with them for Respondents. 
V. P. Saini, In-person for Respondent. 

*" ORDER : — The proceedings which are 
before us have arisen out of a press communique 
which was issued from the Rashtrapati Bhawan. 
New. Del hi and was published on 23 rd of January, 


1992'. It is to the follow in a effect 


jbfTThe President is pleased to confer the .iu ard 
of Bharat Ratna posthunnuisiy on Shn Subhash 
Cbapdra Bose," 

a*0n reading this press communique the 
sentiments of marry people were hurt. The 
petitioner filed a writ petition in the Calcutta High 
Cqprt praying, inter alia to recall, rescind cancel 
and revoke the ‘Bharat Ratna’ purported to be 
deferred on Netaji Subhas Chandra Bose 
posthumously by the press communique dated 
2$ nd January, 1992 and forbear from handing 
o.vereto any person or persons, institution or 
institutions-any document or insignia or symbol 
containing the impugned ’Bharat Ratna' ot any 
communication bearing reference thereto for 
acceptance or preservation or display or for any 
other purpose. The petitioner also prayed for a 
direction that respondents I and 2 declare full 
particulars of the whereabouts of Netaji Subhas 
Chandra Bose from I 8 th of August. 1 945 till date 
on. the basis of records and information at their 
disposal dehors the reports and findings of the 
Netaji Inquiry Committee 1956 and the Netaji 
Inquiry Conimission, 1970, and to institute a 
proper investigation into such whereabouts with 
a yjp.w to locating him, if alive, and bringing him 
tq India with due honour and dignity and if he is 
fqqnd to have died, to furnish full particulars of 
his stay from I 8th August, I 945 onwards and his 
subsequent death and the place and manner of 
disposal of his mortal remains. There are various 
reliefs prayed for which are connected with tlie.se 


reliefs. 


2. The petitiner has taken strong exception to 
the use of the word 'posthumously’ in the press 
communique and has submitted that the 
Government of India has not officially accepted 
the alleged report of the death of Netaji Subhas 
Chandra Bose in an air-crash in Taiwan on 1 8th 
of August, 1945. Without any specific report of 
the death of Netaji Subhas Chandra Bose being 
accepted by the Government of India, it cannot 
and should not confer on him any title with the 
description 'posthumously". In this connection 
elaborate averments have been made about the 
Netaji Inquiry Committee. 1956 which was then 
constituted and the report of this Committee as 
also the Netaji Inquiry Commission. 197(1 
constituted under the Commissions of Inquiry 
Act. 1952. It is contended that a further inquiry 
should be field in this connection and in the 
absence of such an inquiry the award should not 
be conferred posthumously.- 

3. The petitioner has also raised another 
objection to the cun ferment of Bharat Kama on 
Netaji Subhas Chandra Bose. It is contended that 
an award or a title has its own limitations. When 
a personality is higher and greater than any award 
or title, conferring of such honour on that person 
becomes ridiculous and it becomes an act ot 
"carelessness" to classify such a person as an 
equal of others who have already been awarded 
such title or who may be awarded such a title in 
future. 

4. It seems that the family members of Netaji 
Subhas Chandra Bose also conveyed to the 
Government of India their unhappiness at the 
announcement and expressed their unwillingness 
to accept such an award. 

5. In view of the sentiments expressed by the 

members of public and the family members of 
Netaji Subhas Chandra Bose in connection with 
tht£ press communication, the Government of 
India did not proceed further in the matter. In their 
affidavit which is filed in these proceedings, they 
iiave stated that the matter was treated as closed. 
The original petitioners have expressed their 
anguish at this statement made on affidavit by 
the Government of India and have submitted that 
the award/press communication should be 
withdrawn. * 

6. We have heard the original petitioners and 
the learned advocates appearing on behalf of. some 
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of the pel i Goners. In order to clarify the position. 
Mr. Altai' Ahmad, learned Additional Solicitor 
General has drawn our atieniion to notification 
dated 8th of January i 933 issued by ihe office of 
the Secretary to the President bearing No. I Pres. 
55 setting out the Statutes and Rules relating to 
the awards of Bharat Rama. Padma Vibhushan. 
Padma Bhushan and Pudmashri. It sets out, inter 
alia, as follows : — 

“I. The decoration shall he conferred by the 
President of India hv a Sanad under his hand and 
seal. 


8. The names of the persons, upon whom the 
decoration is conferred, shall be published in the 
Gazette of India and a register of all such 
recipients shall be maintained under the direction 
of the President, 


10. The President may cancel and annul the 
award of the decoration to any person and 
thereupon his name shall be erased from the 
Register and he shall be required to surrender the 
decoration and the Stmad. But it shall be 
competent for the President to restore the 
decoration and Sanad and to withdraw the orders 
of cancellation at'itf"unnulment. The notice of 
cancellation or restoration in every case shall be 
published in the Gazette of India.” 

In order to confer the award of Bharat Rama, it is 
necessary that the name of that person should be 
published in the Gazette of India. It is also, 
necessary that the name of such a person should, 
be entered in the register of such recipients 
maintained under the direction of the President. 
Clause 10 which deals with cancellation or 
annulment of the award requires the erasure of 
the name of such a person from the register. The 
notice of cancellation in every case is also 
required to be published in the Gazette of India." 
It is pointed out by the. Additional Solicitor 
Genera! that the award has to be conferred by first 
publishing the name of the recipient in the Gazette 
of India and entering it in the register of recipients. 
In the present ease, only an announcement was 
made by the press communication which was 
issued. In deference to the sentiments expressed 
by the public and by the members of the family 
of Netaji Sublnis Chandra Bose, the Government 
of India did not proceed further to confer the 


award and hence the name was not published in 
the Gazette of India, nor was it entered in the 
register of recipients, nor was any decoration 
conferred by the President by a Sanad under, Jiis 
hand and seal. That is why the affidavit filed on 
behalf of the Union of India states that the matter 
was closed in the sense that no further steps were 
taken for conferment of Bharat Ratna on Netaji 
Subhas Chandra Bose. Since the award has not 
in fact been conferred, the question of cancellation 
or annulment of the award under Clause 1 0 does 
not arise. Looking to the Statutes and Rul.es 
relating to the award, inter alia, of Bharat Ratna, 
the position as explained by the Union of India 
appears to be correct. In deference to the feelings 
so eloquently expressed in these proceedings and 
which were no doubt, conveyed to the Union of 
India, the award was, in fact, not conferred and 
the proposal was dropped. £vd need not, therefore, 
go into the question ‘■whether the 
■posthumously’ has been justifiably used in,j$s 
press communique or the wider question whether 
there is enough material available for reaching 
the conclusion that Netaji Subhas Chandra Bose 
died either in the air-crash of 18th August,,. 1945 
or at any time thereafter. This is a wider issue,jon 
which undoubtedly in future as in the past, thejj’e 
will be divergent views^The real controversyjjn 
these proceed! ngs"relates to the press 
communique. Since no further steps have jqf&n 
taken pursuant to the press communique and.'tjte 
matter is treated as closed, we declare thatghe 
press communique should be treated as cancelled. 
With this declaration nothing further survives and 
i the various petitions either transferred from,the 
Calcutta High Court or filed in this Court .stand 
I disposed of. 

Order accordingly. 


AIR 1997 SUPREME COURT 3021 
K. RAMASWAMY AND D. P. WADHWA, JJ.* 
Writ Petn. (C) No. 824 of 1988 .w&h 
Writ Fein. (Cri.) Nos. 745-54 of 19.9,0, 
D/- 9-7-1997. " ,, ,, 

Gaurav Jain, Petitioner v. Union of India and 
others. Respondents. uiq ; 

(A) Constitution of India, Art. 32 — Public 

’"The judgments are printed in the order .in which 
they are given in ihe Certified. Copy ... Ed. 

C 67h 0/S5 7 3/97/ V N P/RTT ” 
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uh tract, and the tenant cannot claim that his 
;nahcy is governed by the contract and not by 

lie; Rent Act. 

''3b.” Lastly, we arc also of the view that as 
liaise (v) of the disputed document (Exhibit No. 
) dearly comes within die ambit of Section 
3t!)(k) of the West Bengal Premises Tenancy 
\ct. 1956. the question of sen ice of nolice tinder 
ice lion 13(6) of the West Bengal PremisesTen- 
mey Act. 1956 of the plaintiff also docs not arise 
Hall. 

-'*31. We. therefore, concur with the findings of 
he' learned trial Judge and the appeal, accord- 
ngly, stands dismissed without any order as to 
:osis. 

-'' 32 . The prayer for, stay of operation of the 
lrder as made by Mr. Sadhun Roychowdhury, 
earned Advocate for the appellant, however, is 
•efMsed. 

A. B. MUKHERJ EE, J. 33. 1 agree. 

Appeal dismissed. 

nnt 1 


AIR 1999 CALCUTTA 9 

PRABHA SHANKER MISHRA. C.J. AND B. 
BHATTACHARYA, J. 

■;'! Rudra Jyoti Bhattaeharjee and another. Peti- 
tioners v. Union of India and others. Rcspond- 
ehti;. 

,'W,P. No. 28 1 of 1998. D/- 30-4-1998. 

,s, Constitution of India, Arts. 226, 19(1) — 
Ppblic interest litigation — Death of Net a j i 
Su b h as h ch a n dra Bose — No conclusive.proof 
—Publications concerning his freedom strug- 
gle and. death — Likelihood of being defiima- 
tof^-and causing public disturbance — Ap- 
propriate directions issu«Ho Govt, of India. 

, ; '.ln instant public interest litigation die petitoner 
has stated and in doing so he has only echoed and 
joined a multitude of Indians that for his gallant 
deeds for independence of India. Netaji 
Subhashchandra Bose is recognised as one of the 
greatest National leaders of international impor- 
tance: his mysterious disappearance on and from 
August 1945 is still wreaking and agitating the 
minds of the citizens of India and the story which 
was once Boated that lie died in the alleged plane 
crash on 18th August, 1945 at Tai Hoku in Japan 
is not accepted by the Indians. It was not possible 

KP/KP/C69/9S/DVT/SGP 


for the Govt, of India to take any action at the 
present on the suggestion of Gen. Fujiwara of 
Japan to bring the ashes said to be of Netaji lying 
at Renkoji Tempie to India. Some publications in 
respect of which mention is made by the petition- 
ers according to them are per se defamatory to the 
National Hero Subhas Chandra Bose. One of the 
most cherished rights of the Indians is the free- 
dom of speech and expression, yet it is important 
that this right is not exercised' to disturb public 
order or cause incitement to offence or defama- 
tion. 

(Paras 4. 5. 19) 

It was felt that there is a need to give a fresh 
look to such publications and proscribe such 
books or such portion of the books which spelt 
one way or the other on the subject of the death 
of Netaji Subhas Chandra Bose's pre-independ- 
ent activities in respect of which the Government 
of India is yet to complete enquiry. All fresh or 
new publications, shall also need a similar scru- 
tiny and all such scrutiny shall be made keeping 
in view Art. I9( I )(a) read with Art. 19(2) of the 
Constitution of India. 

(Para 19) 

For the reasons aforementioned, directions as 
follows were issued : — ( i) The Govt, of India 
shall launch a vigorous enquiry in accordance 
with law by appointing, if necessary, a Commis- 
sion of Enquiry as a special case for (he purpose 
of giving an end to the controversy (a) whether 
Netaji Shbhas Chandra Bose is dead or alive; (b) 
if he is dead whether he died in the plane crash, 
as alleged; (e) whether the ashes in the Japanese 
temple are ashes of Netaji: (d) whether he has 
died in any other manner at any other place and. 
if so. when and how; (c) if he is alive, in respect 
of his whereabouts. (2) The Govt, shall take the 
people of India in confidence. (3) The Govt, shall 
at appropriate level examinc/scrutinise all publi- 
cations pertaining to the matter as above and 
preoscribe, if necessary, all such publications 
which appear to (ouch the question of death or 
otherwise of Netaji if die same has the effect of 
disturbing the public order and causing incite- 
ment of violence, (4) The Govt., if so advised, 
shall inform all publication Houses to take its 
prior permission before any publication on the 
subject above is made and before granting such 
permission scrutinise in the manner as indicated 
above. (Para 20) 
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dial lor his gallant deeds for independence of 
India. Netaji is recognised as one of the greatest 
national leaders of international importance that 
his mysterious disappearance on and from Au- 
gust 1945 is. still wreaking and agitating the 
minds of the citizens of India and that the story 
. wieh was once floated that he died in the alleged 
plane crash on 1 8ih August, 1 945 at Tai Hoku in 
Japan is not accepted by the Indians, 

, . 5. One British Intelligence Officer allegedly 
...{informed one Amrik Singh Gill, who was uwaii- 
,ing execution of death sentence, on 1 9th August. 
1945 that Netaji died in an aircrash on 18th 
August, 1945. Gill published the said informa- 
tion in a magazine of Netaji Centre Publication at 
Kualatampur. The same was reprinted in Jayshrcc. 
a Bengali magazine, in its Azad Hind Golden 
Jubilee number in October, 1993. Delhi Radioon 
2 1st August, 1945 made the announcement that 
Netaji died in an aircrash on 18th August. 1945 
(Ref.. "A Springing Tiger” by Hue Toy. a Mili- 
tary Intelligence Officer of British Army). Quite 
u lew publications and information to the above 
effect followed and when the controversy thick- 
ened and mystery deepened, the Government of 


r Cases Referred : Chronological Paras 
W.P . No. 1805 of 1997. D/- 7-4- 1998 (Cal) 7.8 
AIR 1997 SC 3019: 1998 WBLR (SC) 9 ; 1997 
AIR SCW 3052 7.11 

^udra Jyoti Bhattacharjee in person; M. B. 

Sarkar, Sr. Advocate, for Respondents. 

PRABHA SHANK HR MISHKA, CJ. It 
is difficult for us to pick up the threads to have 
any well-knit statement of fact from the contents 
ot the instant petition yet. after our several at- 
tempts and after hearing the petitioner in person 
and the learned Advocate representing the re- 
spondents Nos. 1 to 4, we have been able to 
gather some bits from here and some hits from 
there to have some comprehension of the narra- 
tion in the petition. 

2. The Asiatic Society. Calcutta is impleaded 
as one of the respondents. We do not, however, 
find any reason why any prerogative order and/or 
direction be issued or made aginst the Society. 

Since, in our view, the Society is not a necessary 
party, we arc not persuaded to issue any notice to 
it, name of the 5th respondent is accordingly 
delated and expunged. *=»*- 

3. Alleged mysterious disapparance of Netaji India constituted Netaji Enquiry Committee in 

Subhas Chandra Bose, according to the peti- the year 1956 with Sri Shahnwaz Khan as the 

tioner requires direction inter alia, to the re- President and Sri Surcsh Chandra Bose and Sri S, 

spondents herein ( 1 ) to classify and disclose all N. Moitra as Members. This was followed by 

documents relating to Netaji Subhas Chandra appointment of of a Commission ol Enquiry in 

Bose including the Indian National Army; ( 2 ) to the year 1970. Netaji Enquiry Committee as well 

make a categorical statement whether name ol as the Commission of Enquiry submitted their 

Netaji was and still is in the list of war criminals reports. On 28th August, 1 978, however, the then 

drawn up after the Second World War and issue Prime Minister of India made a statement at the 

a press communique to die said effect; (3) not to floor of the Lok Sabhu that, ’’Shall Nawaz Coin- 

ullow any agency or publisher or any person to mince and KhoslaComj mission hold the report of 

publish the story of the death of Netaji Subhas Netaji Subhas Chandra Bose's death following a 

Chandra Bose in the alleged plane crash on 1 8-8- plane crash as true. Since then reasonable doubts 

i?45: (4) to disclose the stand of the Government have been cast on the correctness of the two 

of India regarding Netaji Subhas Chandra Bose if 
he is found on Indian soil — "whether Govern- 
ment of India wi 1 1 welcome him or hand over him 
to the allied forces for trial as war criminal and 
make a press communique to that effect" and (5) 
to produce and or transmit all the records, files 
and documents as mentioned in Anncxure *K to 
the petition about disappearance of Netaji Subhas 
Chandra Bose since August 1 8. 1 945 and subse- 
quent thereto. 

A, PtULionen has stated and m doing so he has 
only echoed and joined a mu'liYnuIre wtf Indians 


reports and various important contradictions in 
' the testimony of the witnesses have been noticed- 
Some further contemporary official records ha y£ 
"also become available. In the I ight of those doubts 
and contradictions and those records. Govern- 
ment find it difficult to accept that the carli^ 
conclusions arc decisive". According to the 
tioner, the abo\ uent ol a then Prints 

Minister of lndi.. irtu a. mUaneou^ 

burial of the NV . . airy Committee and. &ii^ 
quiry Commis^^u * — t-orts.- However, on l lift, 
April. 1979 tfee then Miniver of State for 
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fSTa.trs made a. statement on the Lok Subha in however, shall remain inconclusi ve if we do not 

reply to a question that was raised on the request refer to a recent case (W.P. Kb. I 805 of J 1997) 

by General Fujiwara of Japan for bringing the which has been disposed of by a Bench of this 
allegcciajshcs of Netaji from Renkoji Temple to ' Court on 7th April, 1998. The said petition was 
India. ‘On the light of reasonable doubts cast on filed as vox populi when newspapers like the 

the correctness of the conclusions reached in two Bartaman in its publication of 23rd August, 1997 


cnqtry reports on the death of Netaji Subhas 
Chandra Bose, the Government finds it difficult 
to accept that the earlier conclusions are decisive. 
It will, therefore, not be possible to take any 
action at the present on the suggestion of Gen. 
Fujiwara to bring the ashes”. According fo’the 
petitioner waxing and waning attitude and be- 
haviour of the Government of India and other 
responsible persons have almost betrayed the 
design of precipitating and perpetuating the myth 
of the death of Netaji Subhas Chandra Bose in the 
alleged plane crash as reality without there being 
any serious effort to establish by hard and genu- 
ine evidence. 

6. The petition with the facts as above, how- 
ever, is littered with the statement that flic then 
Government of India (British) after the 'Second,, 


and the Anandabazar in its publication of 27th 
August. 1997 published/reported that the then 
Defence Minister had stated that he would bring 
the ashes of Sri Subhas Chandra Bose from 
Renkoji Temple of Japan. After referring to the 
judgment of the Supreme Court in Union of India 
v. Bijon Ghosh. 1 998 WBLR (SC) 9 : (AIR 1 997 
SC 3019) and the publications aforementioned, 
this Court in its judgment in the said case has 
slated as follows (at Page 302 1 of AIR) : — 

"When the Government of India intended to 
honour him by conferring the Bharat Ratna Award 
and used in Press communique the expression 
'posthumously', a petition under Article 226 of 
the Constitution of India was moved and against 
an interlocutory order therein a Special Leave 
Petition was preferred before the Supreme Court 


World War declared Netaji a war criminal and We have no manner of doubt that a 

following the independence and almost sirnulta- responsible Government ol the people of India 

will do nothing which would undermine the 
stature and image of Netaji Subhas Chandra 
Bose. Except hr such proceedings in which any 


ncously to India's taking a scat/place in the 
United Nations Organisation ratified and agreed 
that war criminals of friendly count ricswoul.d be 
delivered by the count r) holding them: thus 
agreeing that India would deliver alt war crimi- 
nals of the Second World Wflr to the Government 
of Great Britain, and since Subhas Chandra Bose 
was declared a war criminal by t lie Great Britain 
and India ratified and agreed to do so, it still holds 
Subhas Chandra Bose as War Criminal. The 
petitioner, in short, in this behalf has been agitat- 
ing afld asking — Does Government of India still 
hold Subhas Chandra Bose as a War Criminal 
and thus does it behove the Government to treat 
Subhas shabbily as above, who while alive as 
well as in death is the embodiment ol'lhe ideals 
and images of a true Indian for all fellow Indians. 

7. We have siimarisetl above the material 
facts upon which the pc tit oner has sought for the 
reliefs as indicated above and omitted to mention , are allegedly stacked and ke| 


particulars of information in any detail with 
respect to either statements or works about the 
death of Netaji as alleged and the mysterious 
disappearance, 'or on ‘die C&wwwajeni of India 
even unwittingly as alleged.- still holding that 
Netaji is a war criminal. Narration ol'lhe facts. 


legal presumption is available, for purposes as 
the acceptance of ashes as that of Netaji Subhas 
Chandra Bose, it is not possible to accept that he 
died on 18-8-1945 or at any time thereafter un- 
less there is conclusive evidence. Any ashes of a 
dead person in the absence of such evidence 
cannot be accepted as that of Netaji by the people 
of India. It would be difficult to accept that the 
Defence Minister of the country has made a 
statement of such consequences without verifi- 
cation of the facts, yet responsible newspapers 
like Bartaman, Ananda Bazar have so reported 
and the petitioner has moved this Court as he is. 
as stated, alarmed that the Government of India 
has intended to accept the facta T the death of 
Subhas Chandra Bose in the shat ''ashes which 

- .enkoji Tem- 
ple, Japan. Before closing the j n weeding show 
ever, in view ol'lhe assurance flail nothing of he 
son is tilkdiy to iae don*: hj .. ^ Gtr er^mem of 
UudiSv we are md rnxed to order that before accept- 
ing the ashes which are allegedly Vft.pt at the 
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TV 


A. I. R. 


i femple. Japan as dial of'Neiaji Subhas gave tothe People the fconstitution oflndia, (o be 


effective on and from 26ih’of January, 1950, On 
15th of August. 1947. India, indeed, achieved 
Independence and .inherited the British sover- 
eignty as well as British legacy. When the people, 
however, adopted the Constitution and estab- 
lished the Republic. India unshackled itself from 
the yoke of past to start afresh with the goal of 
justice. Social. Economic and Political. Liberty 
of thought, expression belief, faith -and worship. 
Equality of status and of opportunity and to 
promote among them all Fraternity assuring the 
dignity of the individual and the unity and integ- 
rity of the Nation and guaranteed Equality of law 
and equality before law to all persons and 
freedoms of speech and expression, assembly 
peaceably and without arms, of association of 
Union and of movement freely throughout the 
territory of India and to reside and settle at any 
pan of the territory of India. Article 13 of the 
Constitution declared laws'ineonsistem with or 
in derrogation of the Fundamental Rights in Part 
III of the Constitution void and inhibited the 
State from making any law which took away or . 
abridged the rights conferred by Part III. 

II. The status Netuji Subhas enjoys in the 
Indian Republic is that of a person who is a 
Bjiarat Ratna. He enjoys a greater status in the 
hearts and minds of the people of India than a 
mere title which the Government bound by the 
rules of procedure intended to confer upon him. 
The expression ’posthumously* in iheComunique 
of the Government of India when Bharat Ratna 
was to be conferred indeed was a sad and irre- 
sponsible act at some executive level of the 
Government which caused wide-spread resent- 
ment and as noticed by the Supreme Court in 
Union of India v. Bijou Ghosh, AIR 1997 SC 
3019 (supra), "in deference to the feelings so 
eloquently expressed in this proceedings and 
which have no doubt conveyed to the Union ol 
India, die award was in fact not conferred and the 
proposal was dropped". Another aberrativo act 
caused the filing of W.P. No. 1805 ol 1997 and 
this Court has ordered, "before closing the pro- 
ceedings, however. in view of the assurance that 
nothing of the sort is likely to be done, by (he 
Government oflndia we are inclined to order that 1 
before accepting the ashes which are allegedly ) 
kept at the Rcnkoji Temple at Japan as that of 
Nctaji Subhas Chandra Bose, the Government of w 

■ J 


Bose, the Government of India shall 
in full particulars and evidence and satisfy 
itsell about the genuineness of the claim that the 
ashes kept at the Rcnkoji Temple of Japan are 
that ot Netaji Subhas Chandra Buse and take the 
peop'/e of India in confidence." 

8. Thus, on the question', of death of Netaji. 
that he died in the plane cudi. that his ashes are 
kept at Rcnkoji Temple of Japan, that Govern- 
ment ot India is almost accepting that Netaji has 
died and that his ashes are being brought to India, 
in our view, are fully answered by the judgment 
in W.P. No. 1805 of 1997 dated 7th ApnU99S. 
What needs, however, to be clarified for all 
’concerned to bear in mind that Government of 
India did realise thai full facts and evidence were 
required to be gathered from every person and 
place and it appointed first the Enquiry Commit- 
tee and next Enquiry Commission. After die 
reports of the Committee and the Commission 
werti.submiiied. the then Prime Minister made 
categorical statement in the Lok Subha that since 
the reports, reasonable doubts have been cast on 
their correctness, various important contradic- 
tions are noticed in tile testimony of the witnesses 
and further contemporary official documentary 
reports have become available, "in the light of 
those doubts and contradictions and those records. 
Government find it difficult to accept that the 
earlier conclusions are decisive 

9. Official stand of the Government as ex- 
pressed in the Lok Subha on 28-8- 1978 is reiter- 
ated on I 1-4-1979 by the then Minister for State 
of Home Affairs. Two deviations/aberrations. 
however, occurred first when Government of 
India intended to honour Sri Subhas Chandra 
Bose by conferring 'Bharat Ratna' Award and 
usccLin the Press Communique the expression 
posthumously and secondly recount by Defence 
Minister of the country nj**Je a statement that 
Government oflndia intended to accept the factum 
of death of Subhas Chandra Bose and bringing 
the ashes w hich arc Mucked and kept at Rcnkoji 
Temple in Japan. 

10. British quit India and (tie country got its 
indepencc but with Dominion Status in the Brit- 
ish Empire on 1 5th August. 1947. The people of 
India, however, resolved to constitute it into a 
Republic and thcirConstitueiu Assembly oil 26th 
day of November, 1949 adopted, enacted and 
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India shall obtain full particulars and evidence 
and' satisfy itself about the genuineness of die 
claim that the ashes kept at Renkoji Temple of 
Jalpin are that of Netaji Subhas Chandra Bose and 
take the people of India in confidence." 


their oppresive acts was a criminal. For Indians, 
he was a freedom fighter. For British, who sup- 
ported their war efforts friends and allies. For 
India all who stood against aggression and subju- 
gation were friends. 


12. The two aberrations are outside the Lok 
Sabha. true, one which carried the expression 
‘posthumously was a Communique ol the (.Aw 
eminent of India which is deference 10 the popu- 
lar feeling was withdrawn bin ihe mlwi . ilirn is u> 

say the statement of the Defence Minister in 

rosjjcci wf the iisJk's * i / NtMiijl uii-, ncrihcr a 
statement in any of the Houses of Parliament nor 
in any Commimiqui’ ol’ ilm Gnvr.iTmu’iii of India 
That was oat and out a statement most unwit- 
tingly made by the Defence Ministerol' the con try. 

The Official stand of the ( h>\ ei nmctil of Intha. 

thus, is that notwithstanding the reports of the 
Enquiry Committee and the Commission of En- 
quiry aforementioned, there are doubts as to the 

f'fS'ilb of Ni'lnji in llii’ manner us irporis miliriih'rl 

and that there was/is a need to have further probe 
and enquiry to conclusively establish that Netaji 
has died, tlml he die*.! in the plane viu.sli, as 
alleged, and that his ashes arc lying in some 
temple in Japan. With such specific stand when. 

tlm Govern me nl has infnnni'd die Pariiameni 
more than once as above and no further enquiry 
or probe has yet been held, it is beyond imagina- 
tion that Government of India without further or 
fresh enquiry and/or probe would accept the 
factum of death of Netaji Subhas and/or of the 
alleged air-crash death and/or the ashes being 
kept at a temple in Japan. 

13. Learned Counsel for the respondents lias 
categorically assured the Court that Government 
of India has maintained and is maintaining even 
now that a furl her/ fresh enquiry/probc is re- 
quired and the information that Netaji died in the 
plane-crash on August US. 1943 is full of loop- 
holes. contradictions and there lore inconslusivc. 

14. It is difficult m perceive why the peti- 
tioner has been harping on Netaji being a war 
criminal for the Indian Republic and its people as 
declared by Hie British Government in year 1945 
or in year 1946. True people of India fought 
along with the British dgfimsi Japan. German and 
Italy but they continued their war of Independ- 
ence against them until they quit India on 1 5th of 
August 1 947. For British, one who stood against 


15. Netaji Subhas Chandra Hose had launched 
his own war for Independence of India, formed 
t ik1i.ii i N at Km a I Army (. 1 . N . A . ) mine lies! ahead in 
free the people of India from subjugation and 

i I'iicliciJ Indian icrninry of die Antlimimis and 
Kohima. Manipur. His was an army oi Indians. 

fin till 1 Indians and I'm llii' 1 ndi'pcndciK i' n| India 

Such a hero however when India achieved id 
inili'pcmli'inv was mysteriously missing. It (In- 
dia) has been waiting to welcome us Hero. He 
has. however, not been found yet. 

to. People m India aie not going, it is slew 
from the aforementioned events, to accept that 
their hero who led the first national Army is dead 
unless they are convinced after seeing conclusive 

a viili‘iH'4’ in this ivirnrd Who ihrn will call NViaji 

a war criminal? Any Indian public except a 
traitor, a person who does not have the deference 
and love I or the euuuii y ai i,d its I ici ucs a lot ic can 
do so. We do not have any hesitation in conclud- 
ing .that the statements in documents which are 

lying Hivlm’vi’s'whtfh am to lim id'fiml dial Netaji 

is it war criminal and all persons who have been 
saying such a thing arc relics of the British Raj. 
The petitioner shall be well advised to disabuse 
himself of even remotest/faintest idea that the 
people of India, and the Government of India 
since it is the Government of t he People of India, 
can ever in dreams would think of Netaji as a war 
criminal or a traitor. As wc understand sane and 
understanding people in Great Britain too take 
him as one of the ablest sons ol* India and one of 
the most loved by the People of India. We see 
thus no reason why any Rule be issued to dcclas- 
si fy and disclose all documents relating to Netaji 
Subhas Chandra Bose including Indian National 
Army until such inquiry as is derived is held. 
Declassification and disclosure of the contents of 
sensitive documents cannot be insisted upon un- 
less one is satisfied that such disclosure would 
not be against the interest of the sovereignty and 
integrity of India, die Security ol the States, 
friendly relations with foreign Stales, public or- 
der, decency or morality or in relation to con- 
tempt of Court or defamation or would not cause 
incitement to an offence (see Article 19 of the 



Constitution) and it made would not harm the 
public UiteiuM. in the him, ml , ,i>e \m.' h.nc ic.t 
soils to believe, any such disclosure would not 
help l I k- L'iniM- nC ilu- piihlie m up 

17 . We see absolutely no reason t'or any 
statement from the respondents whether Netup 
Sub) las Chandra Uuse is still m Uic Pm m w.u 
criminals drawn after the Second World War. As 
we have indicated above, no one much less peo- 
ple of India, would allow any person to treat 
Netaji as a war criminal. For. Indians Netaji is 
one of the great patriots. 

I S, It is dif I icult similarly to imagine how any 
Indian would think that Netaji would not be 
welcome on the Indian soil when Indians hold 
him amongst the best a few sons of India. The 
petitioner, as wc have observed earlier, has been 
ill-advised to seek any disclosure from the Gov- 
-'Trnment of India or such information whether 
government of India would welcome him or hand 
him over to the Allied Force, s for trial as war 
criminal. Such misconceived ideas, instead of 
helping the cause, as we have observed above, 
would cause dissensions and resentments and 
unnecessary bickerings. We are inclined how- 
ever to take notice of one aspect of the matter : 
There has been no positive attempt it seems after 
the statement by the Prime Minister in the year 
1978 and by the Minister of Stale for Home 
Affairs in 1979 that the findings in the reports of 
Netaji Enquiry - Committee and Commission of 
Enquiry u ere not concluso e and dcciso c for anv 
further or fresh enquiry and no serious effort in 
this behalf has been made. It seems lapses have 
occurred from time to and public at large is 
dissatisfied. It is. therefore, necessary that re- 
spondents are told that their silence may not he 
appreciated in the mallei and they lor obvious 
reasons, as indicated above, should proceed in 
some effective manner to enquire into the. cir- 
cumstances of the death, whether Netaji has died 
and if he is alive where is he, with due despatch. 
Various publications some saying Netaji has 
died, some saying — No. he lias not, some 
accepting the plane crash story, some not accept- 
ing it, some suggesting that the ashes in the 
temple in Japan are that of Netaji and others not 
accepting, some*believ ing. and seriously, that 
Netaji is still alive and is available in some part of 
the world cause conf usion and sometimes in na- 
tion and anger in public No publication which 


would allcet the friendly relations with foreign 

Stales, public order, the su vgrl' ipj i (y tiiHpinit'g- 

rity of India, cause defamation of incitement to 
an ol fence should be permitted. Wc have reasons 
to think that such irresponsible' publications do 
sometimes affect public order anti cause incite- 

i he i if In v in tenet'. ‘ ■ 

19 ., Some publications in respect of which 
mention is made by the petitioners which are per 
se defamatory to the National Hero Su hints 
Chandra Bose. One of the most cherished rights 
of the Indians is the freedom of speech and 
expression, yet it is important that this right is not 
exercised to disturb public order or cause incite- 
ment to offence or defamation. We have not. 
however seen such publications as a whole ex- 
cept such excerpts which are quoted by the peti- 
tioner for forming any conclusive opinion that 
books already published need to be prescribed. 
Yet we are satisfied that there is a need to give a 
fresh look to such publications and proscribe 
such books or such portion of the books which 
spent one way or the other on the subject of the 
death of Netaji Subhus Candra Bose’s pre-inde- 
pendent activities in respect of which the Gov- 
.ernment of India is yet to complete enquiry. All 
festFor-new publications, in our view, shall also 
need a similar scrutiny and all such scrutiny shall 
be made keeping in view Article 19(1 ){u) read 
with Article 19(2) of the Constitution of India 
and the observations made above. 

20, For the reasons aforementioned, we ares 
inclined to direct as follows 

V 

( 1 ) Respondents shall launch a vigorous en- 
quiry in accordance with law by appointing, il 
necessary, a Commission of Enquiry as a special 
case for the purpose of giving an end to the 
controversy 

(a) whether Netaji Subhus Chandra Bose is 
dead or alive; 

(b) jf he is dead whether he died in the plane 
crash, as alleged; 

. jc) whether the ashes in the Japanese temple 
are ashes of Netaji; ' | V - | 

(d) whether he has died in any other manner -j 
at any other place and, if so, when and how: j! 

(ti)'ifhe is ali vc, in respect of his whereabouts,’ yj 

(2) The respondents shall follow for the said [ 
purpose the directions of this Court given in W.P. J 
No. 1805 of 1997 namely, to take the people ofT? 

■ M 
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Moulaiui Mulh Syctf Mil. Noorui Ke 
diii in confidence; 

t . t 

(3) Respondents shall at appropriate level 
cxuiuinWscruli nisi' nil puhhc;ilioiis pei hmiini* in 
the matter as above and proscribe, if necessary, 
[ fy i such publications which appeal' in touch the 
question of death or otherwise of Nelaji if the 
same has the effect of clisturhinp the public order 
and causing incitement of violence; 

(4) Respondents, it su tulvised, shall inform 
all Publication Houses to take its prior permis- 
sion he j'oic any puhlieaiinn nr ihc* subjwt above 
is made and before granting such permission 
scrutinise in the manner as indicated almve 

21* This disposes of the wyit application.. 

11. 1JH ATTACH AKVA f J . 22* 1 agree. 

Oidet accordingly. 
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ilium Llurkmi v. Suuc of West Bengal Cut. 15 
A/an. 

1 (Paras 25, 26,' 27) 

(El) Constitution of Imlhi, Arts. 14 niul 
19(1 ){a) — Restrictions on use of microphone 

n( lime of A/.ni) by nutboril it's in West lU'iignl 

— Other States not imposing such restrictions 

— No tliseriiniiuitioii rt'sulls, 

(Para 27) 

tC) (environmental (Protection) Act (29 of 
1986), S. 3 sound pollution — Citizens have 

, rifiht to I*e jiiotcclctl o gainst excessive sound 

under Art. 19(l)(a) of the Constitution. 
Conxtilutlon of India, A rt. 19( 1 )(u). 

(Para 27) 

Cases Referred : Chronological Paras 


199/ (2) Cal LJ 4t>8 14. lb 

(1996) 4 All ER 907 R v. Secy of State for 
Transport ex. p. (4 

(1995-96) 100 Cal WN 617 1.7.8. li 

AIK 1989 SC 1933 lb 


AND RONOJIT KUMAR MiTRA. JJ. !i 

Moulana Mufti, Sycd Md. Noorur Rehman 
Barkatt and others. Petitioners v. Slate of West 
Bengal and others. Respondents. 

W.P. No. 8I46(W) of 1997, D/- 4-3-1 998 v : 

' (A) Constitution of India, Art. 25 — Re- 
strictions on use of microphone and loudspeak- 
ers at lime of giving Azan — No violation of 
right under Art. 25 is involved. 

Imposition of restrictions on use of micro- 
phones and loud speakers at time of Azan is not 
violative of right under Art. 25. 

(Para 25) 

Azan is certainly an essential and integral part 
of Islam but use of microphone and loud-spcak- , 
Crs arc not an essential anti an integral part. 
Microphone is a gift of technological ages, its 
adverse effect is well felt alt over the world. It is 
not only a source of pollution but it is also a 
source which causes several health hazards. Tra- 
ditionally and according to the religious or- 
der, Azan has to be given by the Imam or the 
person incharge of the Mosques through their 
own voice, this is sanctioned under the religious 
order. Azan is not a form of propagation but it is 
an essential and integral part of religion to meet 
at the prayer from a call being made through 


GP/JP/C39/98/SN WUSA 


AIR 1989 SC 436 18 

AIR 1987 SC 1 086 18 

AIR 1 983 SC 75 : 1 983 Tax LR 2407 I 8 

AIK 1961 SC 1402 25 

AIR 1954 SC 282 25 


Kalyan Bandopadhyay and Kishore Dutt. for 
Petitioners: Roy Choudhury. for Respondents. 
M. C. Das and Mukliujee. fur Pollution Control 

Board. 

BHAGABATI PROSAD BANERJEE, 

j. : — This matter was assigned by the Hon’ble 
Chief Justice before this Bench. The writ appli-* 
cation has been filed by Moulana Mufti Syed. 
Md. Noorur Rehman Barkati, Imam and Khatib. 
Tipu Sultan Shahi Masjid, Dharamtala and Chair- 
man Gharib Nawaz Educational and Charitable 
Society. Calcutta and eight others for a declara- 
tion that Rule 3 of the Environmental (Protec- 
tion) Rules, 1986 vis a vis Schedule 111 of the said 
Rule do not apply in case of Mosques more 
particularly at the time of call of Azan from the 
Mosques and for the further declaration that 
Schedule 111 of the Environmental (Protection) 
Rules, 1 986 is ultra vires Articles 14 and 25 of the 
Constitution. The petitioners also prayed for with- 
drawal of all conditions and restrictions which 
were notified by the Police and other authorities 
pursuant to the order passed in the case of Om 
Biranganu Religious Society v. State, reported in 
I00CWN6I7. 
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GOVERNMENT OF INDIA 
MINISTRY OF HOME AFFAIRS 

NOTIFICATION 
New Delhi, the 14.5.99 

- S. 0.33 9(E) - Whereas the Shah Nawaz Khan Committee and the Khosla 
Commission of Inquiry appointed by the Government of India in April, 1 956 and July, 
1970 respectively to inquire into and to report to the Government of India on the 
circumstances concerning the departure of Netaji Subhas Chandra Bose from Bangkok 
about i he 1 6 th August, 1945, his reported death as a result of an aircraft accident, and 
subsequent developments connected therewith had come to the conclusion that Netaji 
Subhas Chandra Bose met his death in an air crash. 

And, whereas there is a widespread feeling among the public that the issue of 
finding the truth about Netaji ’s death still remains; 

* 

And. whereas there has been a consistent demand for a further inquiry into the 
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And, whereas the Calcutta High Court also directed the Government of India for 
a vigorous inquiry in accordance with Law, if necessary, by appointing a Commission of 
Inquiry for the purpose of giving an end to this controversy; 

An<3, whereas a Motion was adopted on 24.12.1998 by the West Bengal 
Legislative Assembly wherein a demand has been made for a fresh inquiry into the 
matter to refnovc the mystery regarding the whereabouts of Netaji Subhas Chandra 
Bose; 

And, whereas the Central Government i.s of the opinion that it is necessary it' 
appoint a Commission of Inquiry for the purpose of making an in-depth inquiry into a 
definite matter of public importance, namely, the disappearance oj Netaji Subitas 
Chandra Bose in 1945; 


J2 





Now, therefore, in exercise of the powers conferred by sub-sections (1 ) and (2) 
of section 3 of the Commissions of Inquiry Act, 1952 (60 of 1952), the Central 
Government hereby appoints a Commission of Inquiry consisting of Mr Justice 
M.K.Mukherjcc, a retired Judge of the Supreme Court of India. 

* 

2. The Commission shall inquire into all the facts and circumstances related to the 

disappearance of Netaji Sublias Chandra Bose in 1945 and subsequent developments 

connected therewith including 

(a) whether Netaji Subhas Chandra Bose is dead or alive; 

- (b) if he is dead, whether he died in the plane crash, as alleged; 

(c) . whether the ashes in the Japanese temple are ashes of Netaji; 

(d) whether he has died in any other manner at any other place and, if so, when and 
how; 

(e) if he is alive, in respect ofhis whereabouts. 


6 
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The Commission shall also examine the manner In which the exercise of Scrutiny 
of Publications touching upon the question of death or otherwise of Nomji can be 
undertaken by the Central Government in the eireiunaiancoa. 

4. T he Commission shall submit its icpoit to the Central Government as soon as 
possible but nm latei than :.i\ muutlis from the date of publication of this notification, 
s Mil- heuiiquaj icis ot the Commission shall be at New Delhi, and/or any other 

place a.‘j detej lumcd by the Commission. 

(i 1 he Ceniiui Government is of the opinion that, having regard to the nature of the 
inquiry tu be nude and other circumstances of the case, all the provisions of sub-section 
(.?), nub M’ciiun (,Jj, sul>seaiou (4j and sub-section (5) of section 5 of the Commissions 
oflnquirv Aei.lOS? (rtf) nf ins?) .-.huulJ be made applicable to the said Commission and 
the Central Government in even- iso of the powcni cuaicned by sub-section (1) oi the 
said section S, bervbv (liiooi-. ib.u all the pi u viuoiu ol the said sub-sections (2) to (5) of 
that section shall applv to the rAimiuiu.iuii, 

Sd/- .. 

(NDCHIL KUMAR) 

SPECIAL- SECRETARY (ISP) 
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Chapter Five 


Conclusions i 


5.1 In view of iinti in conformity with the preceding discussion the response of the 

« .;CV >. » t i ■ ^ 

Commission to the terms of reference, seriatim, is as follows 

I 

(a) Netaji Subhas Cltandra Bose is dead; 

ft 

(h) \\c diti n< it die in the plnne crush, an 

(c) The ashes in the Japanese temple are not of Netaji; 

(d) In absence of any clinching evidence 3 positive answer cannot be given; 

and 

(e) Answer already given in (a) above. > 

5.1.1 As regards the ancillary query (vide paragraph 3 of the Notification) the 

i Aft'- '/h-w -iConinaissio'n is of the vipvy . •* consequent upon its above findings - that in 

j-V?. .»»>, i liS/rtf; '••••*••• 'A'.' : 

‘ m^prtaking the scrutiny of publications .touching upon the question of death or 

■. -jV ; ■ ", , ■' v- 1 ’ \K‘. 

otherwise of Nettiji, the Centra) Govermpent can proceed on the basis that he is 

■ ■■ ■■ A.wbh ‘ ■■■h-v" ,, . 

. w. " v. ; v- - ... — j>— ^ ^ not die in the. plane er^h, as 


.. : ji 

•:< >>• .. ■ * ■ ■ , 


j/ 

NriC? 


Chairman 


Kolkata, 

November 07, 2005 


Mukherjee Commission 

From Wikipedia, the free encyclopedia 
Jump to: navigation , search 

The Mukherjee Commission refers to the one-man board of Mr. Justice Manoj 
Mukherjee , a retired judge of the Supreme Court of India which was instituted in 
1999 to enquire into the controversy surrounding the reported death of Sub has 
Chandra Bose in i 945 . 

On April 30, 1998 that the High Court of Calcutta gave orders to the then BJP-led 
Government to "launch a vigorous inquiry as a special case for the purpose of giving 
an end to the controversy". 1 1 ] 

The purpose of the commission was the ascertain the following: 

1. Whether Netaji Subhas Chandra Bose is dead or alive; 

2. If he is dead whether he died in the plane crash, as alleged; 

3. Whether the ashes in the Japanese temple are ashes of Netaji; 

4. Whether he has died in any other manner at any other place- and, if so, when 
and how; 

5. If he is alive, in respect of his whereabouts. 

The commission is also the first to probe into the much publicized Soviet-connection, 
The basics of which are that Netaji Subhas Chandra Bose did indeed survive the end 
of the Second World War, and detained in a Siberian camp in the late 1940's, A 
former Russian General swore under oath to the commission that he had seen a true 
Soviet-cabinet paper detailing and discussing a "living" Subhas Chandra Bose, one 
year after his supposed death. 

Many, however, feel that with a new Congress controlled government now in power, 
the commission's results may be undermined. Many conspiracies abound, and many 
contain specific details that are damaging to the Congress Party and Indian Prime 
Minister Jawaharlal Nehru. 

Three researchers who helped find the declassified documents in the military archives 
of Paddolsk, Russia, Purabi Ray, Hari Vasudevan and Shobanial Duttq Gupta, have 
also reported threats from unidentified persons upon their lives, if they did not stop 
their research. Many files and documents by the Union Home Ministry have been 
deemed a risk to national security and under Sections 123 and 124 of the Evidence 
Act and Article 74(2) of the Constitution of India, have not been disclosed to the 
commission. 

The Mukherjee Commission is also not the first commission created to ascertain the 
death of Netaji Subhas Chandra Bose. The two previous commissions were the Shah 




UA 


Newaz Commission (appointed by Jawuluidul Nolu uJ and I lie Kiiuslu Commission 
ivsjuvl i vrlv Tlu- KIh>n1;i ( 'on in i i\s inj a eivjik'd by the government of Indint Oiindhi 
(daughter of JavvaharJal Nehru), reported that all documents relating to Prime Minister 
yC Nehru uiut die rejioii:; of Nchiji Subhn;; Ohmutra Hose were either missing or 
destroyed. 


[ edit ] Govt of India rejects Mukhe'rjee Commission report 

the Muklicijcc C‘mutiLi:.:.ii>ii icpuil w.v. tutdvd in the Parliament of India mi May 17, 
2006. The report said that Netaji did not die in the alleged air crash of 1945 and the 
ashes at the Kenkoji temple are nut Ins ashes. Hie report ulsu did not comment on 
Neuiji'ii alleged stay in Russia after 16-15 mid catted for rnrthcr inveatigutum into die 
matter. However, the report said that Netaji could be presumed to be dead today. 

The Onvl of India lain rejected the find mu. s of the Commission, saying that it did not 

agree with the findings. 


The Death ofNetaji remains a mystery. No one cooperated in the investigation and 

consequently the ,!MC of enquiry vs: is forced to suhmit its unfinished work to (he 

home minister Shivraj Patil. The main reason for this is the non-cooperation shown by 
the home ministry. The dissatisfaction caused resulted in Justice Mukhcrjcc sending 
the report through his secretary rather than submit it in person. 

During the whole lemiie ul die investigation, only one country, Taiwan has shown any 
real cooperation. Even the Govt of India refused to share some important intelligence 
tiles under the prctcM ui them being acnsiUve, The (Jul will be tabling this report 
along with the ATR to the parliament. At the moment the home minister has passed on 
this I)0U piiL*c icpoil Ui the L'S division of the miniuUy lot ^ctuliny. 

SubruLu Uui>c, who pic^ciU in ail the imcuiuliunal IrijJS nmdc by the JMC lui^ suid 
that apart from Taiwan, no other country has shown any cooperation. On the basis of 
die information available from Taiwan it is now confirmed that no air-crush Look place 

on 1 8th August 16.15 which could have killed Netaji as previously propagated. 

JL 

The commission had tried m uncover fuels front (rips lo Japan, Taiwan and Britain. 

The UFA govt has permitted the commission to visit Russia, liose said that Russia too 

did not cooperate in lid;, im eaiigal ion. Officials in Russia had said dial files were 

present in the former KGB archives but the commission was not even allowed to visit 
the archives. The hostile posture of die British, Japanese ami Indian government:! is 
intriguing and seems to strongly point to an international conspiracy. In any case it is 
clear tliat Netaji Bose was seen in Russia in 1946. Lately American state departmnet 
lias sent information to the commission which corroborate the fact that no aircrash 








took place in Taiwan. The request for intelligence papers from the Govt, of India 
elicited the official response that they cannot be opened as they are of a highly 
sensitive nature that may jeopardise international relations between India and some of 
-'its friend nations. 


The JMC commission was formed by the former NDA Government to investigate the 

mystery sun'niindhip^^^Nclnji 1 :; death til tin - eiiii n[ world wur (I. I he only Ivindne:.:. 
shown by die UFA Govt was to extend the commission's tenure by 6 months - from 
May 2005 to Mih November _!UUo. Uul the commission has now submitted its report 
In the Govt before the end date 


[edit] External links 

http:/Avww.rashiri vasahara.co m/20 0 51 109/ N a l j on al.htm # 2005.1 ) 0984 

INdians for Action - No. 1 site on the Nctaji disappearance case 
htmi/Av ww.imlhni.srunicthm.com 

Mission Netaji - Committed to Hud the truth behind the disappearance ofNefaji 
y&r http:// www.missionnetati.Ofg 


Post MuUierjee Commission New:. I Ipdatc.s hup://www.uci>citics.cmn/uuu._l t> 1 V 

May I 7lli, 2t)()(*. MnUicrjce t 'ommi:.:.ion report made public by the imliaii 
Government along with the Government's criticism. 
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W.r. 27541 (W) of 20of 


Mr. Subhas Chandra Basil. 


Petitioner, 


Mr, Tarim Kumar Ghosh. 

...For U.O.I. 


Tin; prayer of Uie learned counsel appealing "m 
behalf of Union of India to extend the time for filing 
tin: all id avit-in -opposition is accepted, in Lhe interest 
of justice. We are, however, of the opinion that this is 


a fit case lor imposing costs on Union of India. We 


direct that the affidavit-in-opposition may now be filed 


w 


dthin a period of two weeks from date; on payment of 


J \ 

100 Gmu. as costs. Reply thereto, if any, may be filed 


I , 


one week thereafter. 


Let die matter appear in die list three weeks 

■ ' : 1 
nence. t . I , 


Xerox plain copy of thin order duly countersigned 
by the Assistant Registrar (Cotmt) bje given to the. 
learned counsel for the parties pr/usual undertaking 


rji ^SURINDER SINGH NIJJAR, C J.} 


■ 


/ i 


( *7$: ,j 

C ill JPIHAKI CHANDRA GHOSE, *J.) 


<■' C* 1 * 
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From : 1. SRI SUBHAS CHANDRA BASU 

Residing at- 86, Sadar Boxi Lane, 

P.O. Howrah, P.S. Howrah, 

Dist. Howrah, Pin - 711101. 

2. SRI PANKOJ HALDER 
Residing at- Village - Mathurapur, 
P.O. Mathurapur, P.S. Mathurapur, 
Dist. South 24-Parganas. 


To 

1. The Hon'ble Minister tor Home Affairs, 
Government of India, 

New Delhi - 110001. 

2. The Hon'ble Minister of Foreign Affairs, 
Government of India, 

New Delhi. 


Date : 11.03.2008 


'Sir(s), 

Sub : REAPPOINTMENT OF MUKHERJEE COMMISSION FOR 
COMPLETION OF INQUIRY INTO PISAPPEANCE 

AND/OR ALLEGED DEATH OF NETATI SUBHAS 

CHANDRA BOSE IN AUGUST, 1945. 


With due reverence and submission, we would like to 'place before you the following 
facts for immediate consideration and necessary action 


1. That with regard to mysterious disappearance of Notaji Subhas Chandra Bose first a 

three - member Inquiry' committee, vide its Notification No. E-30(26) PEA/55 dated 

April 5, 1956, was appointed bv the Government of India. The majority report which held 

that Netaji died in the aforesaid plane crash, was accepted by the Government of India. 
-A 

2. That the said majority view of that committee, however, did not satisfy the public in 
general. There was* further demand by the members of the Parliament to raise a voice for 
further enquiry into the matter. Then the Govt, of India vide Notification No. 25/ 14/ 70- 
Poll. 11.07.1970 constituted an Enquiry Commission headed by Shri G.D . Ghola, Retired 
Chief justice of Punjab, High Court. The said Commission came to the conclusion that 
Netaji had succumbed to his inquiry sustained in the plane crash at Taihoku and that his 
ashes had been taken to Tokyo Japan. The findings of the Khosla Commission did not 
end the controversy surrounding Netaji's Death. 

3. That thereafter a Writ Petition being W.P. No, 281 of 1998 was filed in the Hon'ble High 
Court, Calcutta to launch a vigorous inquiry into the alleged disappearance/ death of 
Netaji Subhas Chandra Bose in accordance with law by appointing a Commission of 

— — P7Y 


Inquiry and by an order dated April 30, 1998 the Hon'ble Division Bench, High Court, 
Calcutta, directed the Union of India lor conducting an in-depth enquiry by appointing a 
Commission of Inquiry for the purpose, of giving an end to the controversy. 

4. That thereafter by a unanimous resolution adopted by the West Bengal Legislative 
Assembly on 24.12.1998 demanded that Government of India should make necessary 
arrangement for availability of records and documents in an outside India so' that the 
scholars and people could have access to them and also constitute a fresh Inquiry 
Commission to remove the controversy and/or whereabouts of Netaji Subhas Chandra 
Bose, 

5. That in the context, the Government of India appointed the one-man. Commissioner 
known as Mukherjee Commission by its Notification No.SO 339 (E) dated 14.05.1999. 
The said Commission shall inquire into the facts and circumstances related to the 
disappearance of Netaji Subhas Chandra Bose in 1945 and subsequent developments 
connected therewith includings :- 

(a) Whether Netaji Subhas Chandra Bose is dead or alive; 

(b) If he is died, whether he died in the Plane Crash, as alleged; 

(c) Whether the ashes in the Japanese Temple are ashes of Netaji; 

(d) Whether he has died in any other manner at any other place and, if so, when 
and how; 

(e) If he is alive, in respect of his whereabout; 

The Commission shall also examine the manner in which the exercise if security of 
publication touching upon the question or death of otherwise of Netaji can be 
undertaken by the Central Government in the circumstances. 

6. That the Mukherjee Commission had examined 131 Nos. of Witnesses and perused 308 
Nos. of Exhibits, and visited various probable places of death such as (i) Death in Red 
Fort, (ii) Death in Plane Crash, (iii) Death in Dehradun, (iv) Death in Sheopukalan and 
(v) Death in Faizabad, and also visited different foreign countries and ultimately came to 
the following conclusion/ findings on 07.11.2005 

(a) Netaji Subhas Chandra Bose is dead. 

(b) He did not die in Plane Crash as alleged. 

(c) The ashes in the Japanes Temple are not Netaji. 

(d) In absence of any clinching evidence a positive answer can not be given and, 

(e) Answer already given in (a) above; 





6 1 


vs 


1 


In the matter of publication touching upon the death of or otherwise of Netaji, the 
Central Government can proceed on die basis that he is dead but did not die in the Plane 
Crash, as alleged. The said report was submitted before the Governmental of India on 
08.11.2005. 

A 1 licit tlie MukJicrjuc Commission report vvus Liblcd m ParliuuuuU un 1AUU.200U tind 
(Jiivenniu'ul ot hidi.i iv|a U-J Hu 1 hr id mg:* uJ Uu- L V >c 1 4 r i l » i i witluuU a.sMgu mg .my 
reason for rojvct ion. The commissions lasts for about 6 years and 7 months from 
14.05.1999 to 08.11,2005. A huge money from die public exchequer was spent for this 
purpose but Mukherjeo Commissioner i ailed to make any Jin ding when, where and how 
Nohiji i h.nnh,i Hour died, I'm llio nutuv (hr Ci itmiiimmin nuide a premunpliiin 

as to deatli of Netaji due to expiry of more tiian 108 years 9 months 9 days on 07.11.2005 
(date of submission of report) since die date of birth of Netaji Subhas Chandra Bose was 
on 23.0U8O7. 

tk lluil the Mukheijee Luinmi^luu suggested Lluil Lu puhUeaUon touching Live death of 
Nelaji Suhhas Chandra Un sir I he Cnvernmenl of India ran proceed on the basis that he 

is dead but not in the Plane crash, as alleged. The said controversy never ended rather 
alter rejechun ui linduigs ui Mukhcqec Cumnussiun un 17. Ud. 2006, the coniruversy has 
furl her ignited and encou raj»i'd. Though the object of the Commission was to make an 
end and to light on the points how, where and when Netaji Subhas Chandra Bose died. 

9, That the Mukjerjee Commission did not make any comment on Netaji alleged stay in 
Rusia in 1945 and called for further investigation into the matter. As citizens of India we 
have every right to know about the date and place and reason of death of our national 
leader of the country. 

Under the above facts and circumstances, you are requested to reappoint Mukherjee 
Commission to complete the Inquiry as per terms of reference into the disappearance and/or 
alleged death of Netaji Subhas Chandra Bose in August, 1945 and/or alleged stay in Soviet 
Russia. 


Yours faithfully, 

*A ^ t cH 

(Subhash Chandra Basu) 

(Pankaj Haider) 


i 
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DISTRICT : HOWRAH 


IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT 
JURISDICTION 
APPELLATE SIDE 


W.P. 


NO. 8.^)5 (W) 


OF 200S 


IN THE MATTER OF : 

An application under Article 226 of 
the Constitution of India; 

And 

IN THE MATTER OF ; 

SRI SUBHASH CHANDRA BASU & ANR. 

PETITIONERS 

-VERSUS- 
UNION OF INDIA & OHS. 

.... RESPONDENTS 


PETITION 


ON-RECORD 


SUBHASH CHANDRA BASU 

Petitioner- in-Persons 
Bar Association Room No. 12 
High Court, Calcutta 


S3 5 Subhuh Hut* jfrU Ntllil 
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Most Immediate 

Court Case 

No. 1 20 1 4/6/2008-Cdn. 

Government of India 
Ministry' of Home Affairs 
Security Division 

-k k k 

New Delhi, dated 24 ,h June, 2008. 


OFFICE MEMORANDUM 


Subject: Writ Petition No.8215 (W)/2008 filed in the Calcutta High Court by the 
Subhash Chandra Basu & others. 


The undersigned is directed to enclose a copy of Para 7 of the Writ 
Petition No.8215 (W)/2008 filed in the Calcutta High Court by Shri Subhash 
Chandra Basu & others with the request that reply /comments of Public Section may 
kindly be made available immediately and latest by 25.6.2008 positively. 



(S.K. Malhotara) S. 

Deputy Secretary to the Govt, of India 


. . , p.G 

vaZ * 1 

mJV 


Shri S.K. Bhatnagar, 

Deputy Secretary (Public Section), 
Ministiy of Home Affairs, 

North Block, 

New Delhi 


No. 1/27/91 -Public 
Government of India 

Ministry of Home Affairs 
** 


North Block, New Delhi. 

June 25. 2008 


OFFICE MEMORANDUM 


Sub: Writ Petition No. 8215 (W)/2008 filed in the Calcutta High Court by Shri Subhash 
Chandra Basu and others. 


The undersigned is directed to refer to Security Division's OM NO. 12054/6/2008- 
Cdn dated the 24 ltl June 2008 on the subject mentioned above and to enclose a status note 
on the captioned subject. Apart from the status note, this Division has no further 
comments/input in the matter. 


(S.K, 

Deputy Secretary (A&P) 


Bhatnagar) 



Shri S.K. Malhotra / 
Security Division 
Jaisalmer House 


New Delhi. 
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Status note on conferment of Bharat Ratna to Netaji Subhash Chandra Bose 



Recommendations for the award of Bharat Ratna are made by the Prime Minister to the 
President. 

On recommendation of the Prime Minister, the President had approved the conferment of 
the award of Bharat Ratna, posthumously, on Netaji Subhash Chandra Bose. A press 
communique announcing the conferment of award on Netaji was issued by the President's 
Secretariat on January 22, 1992. 

In the case of posthumous awards, the award has to be received by the next of kin (NoK) 
of the awardee. Mrs. Anita Pfaff, daughter of Netaji, who was contacted in this 
connection, expressed certain reservations on receiving the award as according to her such 
an honour should have been appropriate in the fifties and felt that one cannot honour Netaji 
today by awarding the Bharat Ratna to him. She declined to receive the award. 

Apart from the declining of accepting the award by Netaji’s daughter, some persons 
submitted a memorandum to the then President. There was also a lot of criticism in 
Parliament and the media about the award. The crux and essence of all this was that the 
award was too late in the day for Netaji and also on the ground that it was not appropriate 
for the Govt, to announce the award ‘posthumously’ in the absence of credible evidence of 
Netaji’s death. 

The matter was submitted to the Prime Minister and the President. It was considered that 
the conferment of Bharat Ratna on Netaji was only announced by the President’s 
Secretariat through a press communique and was not notified in the gazette. The 
notification in the gazette is done when the award is actually conferred by the President 
during the presentation ceremony. Since the award was declined by the NoK, there was no 
presentation of the award and the award was not notified in the Gazette of India. It was 
decided with the approval of the Prime Minister and the President that no further action 
was necessary and the matter be treated as closed. 



Pulok Chatter 
Secretary to Pn 

«• 

D.O. No. 915/1 1 /C/2/2 008- Pol 
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=T? - 1 10101 

Prime Minister’s Office 
New Delhi - 110 101 


June 23, 2008 



3£t£- ^ 

^tv^IEa. i 



Reference is invited to the enclosed copy of the Department of 
uLetjjal Affairs, Branch Secretariat, Kolkata letter No. 592/Home/08 
III/1626/3272 dated 10.6.08 addressed to the Home Ministry (copy 
endorsed to PMO), forwarding a copy of Writ Petition No. 8215 (W) of 
2008 filed in the Calcutta High Court. The petition lists the Principal 
ecretary to PM as Respondent No. 2. 

2. \ You may kindly ensure appropriate legal responses. The PMO 

o Y 

may also kindly be kept apprised of the developments. 


UK’X-'I _ / 



- YOprs sincerely, 
(Pulok Chatterji) 


Shri Madhukar Gupta, 
Home Secretary, 
North Block, 

New Delhi. 
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case and fumisl) Pamwise comments, brief history and necessary instruction etc for 
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and counsel engaged to do the needful and keep this office posted with the current 
development of the ease from time to time 
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DISTRICT : HOWRAH 

IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
APPELLATE SIDE 

W.P. No. %2-Y?T (W) of 2008 

SRI SUBHASH CHANDRA BASU & ANR. 

PETITIONERS 

-VERSUS- 

THE UNION OF INDIA & ORS. 

'RESPONDENTS 

LIST OF DATES 


SL 

No. 

Date 


Events 

01. 

23.01.1897 


Netaji Subhas Chandra Bose was born. 

02. 

18.08.1945 


Netaji allegedly died in plane crash in Taihoku. 

03. 

05.04.1956 


Shah Nawaz Khan Committee was appointed Vide 

Notification No.F-30(26)FEA/55 to inquire into 
alleged disappearance and/or death of Netaji 

Subhas Chandra Bose in 1945. 

04. 

1 1.07.1970 


Khosla Inquiry Commission was constituted Vide 

Notification No. 25/ 14/70-Poll' to enquire into the 

alleged disappearance and/or death of Netaji in 

1945. 

05. 

03.09.1974 

* 

Khosla Inquiry Commission’s report was laid on 

the table of parliament (Lok Sabha). 

06. 

28.08.1978 


The then Prime Minister Morarji Desai made the 

statement on the floor of parliament that the 

earlier conclusion reports of Shah Nawaz 

Committee and Khosla Commission of Inquiry are 

not decisive. 







07. 

1993 


Writ Petition being C.O. No. 6720 of 1993 was 

filed in the High Court, Calcutta challenging 
the press communique for conferment of 

Bharat Ratna Award on Netaji Subhas 

Chandra Bose posthumously. 

08. 

1994 


The said Writ Petition was transferred as 

Transfer Case (C) No.7 of 1994 to the Hon'ble 

Supreme Court of India. 

09. 

04.08.1997 


The Writ Petition was disposed of with a 

direction to cancel the said Press- 

Communique for conferment of Bharat Ratna 

Award of Netaji Subhas Chandra Bose 

posthumously. 

10. 

1998 


A Writ Petition being W.P. No. 281 of 1998 was 

further filed before this Hon’ble Court seeking 

for a direction for constituting a Commission 

of Inquiry to inquire into alleged death or 

disappearance of Netaji Subhas Chandra Bose 

in 1945. 

11. 

30.04.1998 


The said Writ Petition was disposed of with a 

direction upon the Union of India to constitute 
Commission of Inquiiy to inquire into alleged 

death or disappearance of Netaji Subhas 

Chandra Bose in 1945. 

12. 

28.12.1998 


An unanimous resolution adopted in West 

Bengal Legislative Assembly demanding for 

Constituting a Commission of Inquiry into 

alleged death or disappearance of Netaji 

Subhas Chandra Bose in 1945. 


13. 

14.05.1999 


Mukherjee Commission was appointed Vide 
Notification No.S.O. 339 (E3) by virtue of order 

of the Hon’ble Divisional Bench, High Court, 

Calcutta as a special case to inquire into 

alleged death or disappearance of Netaji 

Subhas Chandra Bose in 1945. 

14. 

07.11.2005 

* 

Mukherjee Commission’s Report was 

concluded. 

15. 

08.11.2005 


Mukherjee Commission’s . Report was 

submitted before the Central Government. 

16. 

17.05.2006 


Mukherjee Commission’s Report and the 

Action Taken Report (A.T.R.) were table before 

the Parliament by the Central Government and 

rejected the said Report. 

17. 

2006 


A Writ Petition being W.P. No.27541 (W) of 

2006 was filed by the petitioner No.l for 

stopping all sorts of expenditure for upkeep 

and maintenance of alleged ashes of Netaji 

kept in Renkoji Temple in Japan. 

18. 

20.02.2008 

27.03.2008 


News published in Bartaman and Andabazar 

Patrika relating to 29 Nos. of Secret and Top 

Secret files of Netaji’s death and I.N.S. 

Treasurer exposed to public by the order of 

Central Information Commission. 

19. 

11.03.2008 


The representations were sent to different 

concerned authorities seeking for 

reappointment of Mukherjee Commission. 


DISTRICT : HOWRAH 


IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
APPELLATE SIDE 

W.P. No. (W) of 2008 

SRI SUBHASH CHANDRA BASU & ANR. 

PETITIONERS 

-VERSUS- 

THE UNION OF INDIA 6c ORS. 

RESPONDENTS 

POINTS OF LAW 

1. Whether the Central Government has got any right to unilaterally 
cancel or reject the Mukherjee Commission report dated 
18.05.2006 when the Commission was constituted by the direction 
of the Writ Court under high Prerogative Writ of the Hon^ble 
Division Bench, High Court, Calcutta and when the name of 
Chairman of Commission was selected by the then Chief Justice of 
the Hon’ble Supreme Court of India ?. 

2. Whether for greater Public Interest the reappoifttment or reopening 
of Mukherjee Commission is required for completion of inquiry in 
view of earlier terms of reference of appointment under clause 
No.2{d), (e) and for publication of News touching Netaji’s alleged 
death or disappearance in 1945 ?. 

3. Whether it is necessary to complete or cover the most vital left out 
points of the earlier terms of reference of appointment No. 2(d), (e) 
and for publication of News of Net&ji’s alleged death ? 


Whether the Commission is entitled to get all sorts of classified 
documents and files relating to Netaji’s alleged death or 
disappearance in 1945 for the purpose of proper inquiry in the 
matter of Great Public Importance ? 

Whether in any view Mukherjee Commission is required to be 
reappointment or reopening in order to remove controversy and/or 
to bring an end regarding Netaji alleged death or disappearance in 
1945 as alleged ? 

Whether after appointment Mukherjee Commission in 1999 the 
earlier. Committees report in 1956 and the Khosla Commissioner’s 
report 1974 have automatically become invalid and/or redundant? 

^Whether ever] after the then Prime Minister’s statement in the Lok 
Sabha in 1978 the value or wait- age of earlier committee’s report 
-and commission’s report had completely lost or became null and 

void in the eye of law ? 

% 

Whether the non-supply of document/ file /record relating to alleged 
death or disappearance of Netaji in 1945 before the Commission 
had caused or resulted the Commission not to give answer in 
respect clause No.(d) of the terms of reference of appointment of 
Mukherjee Commission in 1999? 

Whether the Central Government earlier stand of the Committee’s 
and Commission’s report are contradictory to the opinion 
Commission for the third time for the same matter in the year; 


1999 ? 
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IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
(APPELLATE SIDE) 

W.P. NO. (V/) OF 2008. 

IN THE MATTER OF : 

An application under Article 226 of 
the Constitution of India; 

-And- 

IN THE MATTER OF : 

A writ or writs in the nature of 
Mandamus; 

-And- 

IN THE MATTER OF ; 

A writ or writs in the nature of 
Certiorari; 

-And- 

IN THE MATTER OF : 

Re-appointment or re-opening of 
Mukherjee Commission for 
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completion of Inquiry into the 
matter of alleged disappearance 
and/or death of Netaji Subhas 
Chandra Bose in 1945 and/or 
continue further enquiry to find out 
the date of death of Netaji Subhas 
Chandra Bose, if he has died, and 
how, where and when, in earlier 
terms of reference of appointment 
under clause No. “2.(d) - Whether he 
has died in any other manner at any 
other place and, if so, when and 
how,” of the said earlier Commission 
of Inquiry appointed by the 
Government of India Vide 
Notification No.S.0. 339(E) dated 
14.05.1999; 

i 

-And- 

IN THE MATTER OF : 

The Evidence Act, 1872; 


-And- 


I ol&r 
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IN THE MATTER OF : 

The Public Records Act, 1993; 

-And- 

IN THE MATTER OF : 

Violation of fundamental rights 
enshrined under Article 14, 19(1) of 
the Constitution of India; 

-And- 

IN THE MATTER OF : 

The Right to Information Act, 2005; 

-And- 

IN THE MATTER OF : 

Non-Consideration of the 

representation dated 11.03,2008 
sent by the petitioner to the 
concerned authorities; 

-And- 

IN THE MATTER OF : 

1. SRI SUBHASH CHANDRA BASU, 

Son of Late Surendra Nath Basu, 


4 
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» 
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residing at 86, Sadar Boxi Lane, 
Post Office, Police Station and 
District - Howrah, Pin -711101; 

2. SRI PANKAJ HALDER, 

son of Sri Late Arabinda Haider, 
residing at Village - Mathurapur, 
Post Office and Police Station - 
Mathurapur, District - South 24- 
Parganas. 

... PETITIONERS. 


) 


-Versus- 


\ 


•>- 

y 



UNION OF INDIA, 


service through the Secretary, 
Ministry of Home Affairs, 
Government of India, North Block, 
New Delhi - 110001; 


^ 2 . PRINCIPAL SECRETARY, 

Government of India, Office of Prime 
Minister at 7, Race Course Road, 
New Delhi - 110003; 


l 


3. SECRETARY, 


Ministiy of Foreign Affairs, 
Government of India, South Block, 
New Delhi - 110001. 


4. SECRETARY, 

Ministry of Parliament Affairs, 
Government of India, New Delhi- 
110001 . 


RESPONDENTS 

To 

The Hon’ble Surinder Singh Nijjar,. Chief Justice and His Companion 
Justices of this Hon’ble Court; 


The humble petition of the 
petitioners above-named; 

MOST RESPECTFULLY SHEWETH : 

1. That the petitioners are the citizens of India having their 
permanent residences mentioned in the Cause Title. 

2. That the petitioner is No. 1, is the lawyer of this Hon’ble High Court 
and he is the social worker and involved in different social and other 


activities in the district of Howrah. Furthermore, the Petitioner No.l 
along with another petitioner filed a Writ Petition before the Honhle 
Supreme Court of India concerning the entire civic rights and pollution 
matter of Howrah against the State of West Bengal and Howrah 
Municipal Corporation for not discharging their bounden duties and/or 
providing civil amenities to the people of Howrah. The Writ petition being 
Writ Petition (Civil) No. 380 of 1995 was finally disposed of on 16.04.1996 
with a direction to the Hon’ble the then Chief Justice of the High Court, 
Calcutta to constitute a Bench to hear all the matter of the said Writ 
Petition including other pollution and environment matter of the West 
Bengal. By virtue of the order of the Hon’ble Supreme Court of India, the 
Environmental Bench, which is popularly known as Green Bench, was 
constituted. Beside above, the petitioner No. 1 as co-petitioner filed other 
Public Interest Litigations concerning Calcutta Maidan, Victoria 
Memorail Hall, Shibpur Botanical Garden, Transport and Howrah Hat 
and other under the name and style of an organization as "Howrah 
Ganatantrik Nagarik Samity”, which is a non-party organization of the 
citizens of Howrah. 


So for as the petitioner No. 2 is concerned, he is also a practicing 
advocate of this Hon’ble High Court, and he is envolved in different social 
works and other philanthropic activities in the area of Mathurapur and 
adjoining area. 


3. That the petitioner states that after mysterious disappearance of 
Netaji Subhas Chandra Bose in 1945 he has not come back, or was not 
found him thereafter on the Indian soil. The people of India is 
/ intend ebted to him for his great role and gallant deeds of Azad Hind Fouz 
(I.N.A.) for Indian Independence. The Indian Independence had been 
snatched away from British Raj after a lot of scarifies and sheding of 
much blood of Indian People. As soon as the name of Netaji is heard, the 

Indian People not only bow down their heads with great respect from the 

* 

core of their hearts where they had left their vacant place to enthrone 
none else Netaji but also their inquisitive mind, want to know the 
ultimate fate of their beloved leader great National Hero having 
international name and fame. In respose to carion call and to unchain 
the motherland from the course of dependence Netaji came out of his 
Elgin Road's House on 17.01.1941 by throwing dust in the eyes of British 
Police and sprung into the struggle for Indian freedom. His relentless 
efforts and mysterious journey from India to Japan and launching 
movement for Indian freedom therefrom and formation of Azad Hind Fouz 

for Indian movement and his love and patriotism for India their 

* 

dedication and their march to Delhi have become baland and/or mith to 
the people of Indian. Though Netaji and His Azad Hind Fouz could not 
bring the Indian Independence, but due to his movement the Himalayan 
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foundation of the British Raj had been shaken and had quicken the 
Britishers to leave India and/or to transfer the power to the "Indians. 
Therefore, Netaji has become the concerned for all and not simply 
confined to particular family, or region or geographic limit. Furthermore, 
the movement of Netaji and his Azad Hind Fouz were not only for Indian 
Independence but also for the struggle for Indo-Pack sub-continent and 
thus, the people of the Indo-Pack sub-continent still remember Netaji, 
their National Hero or their beloved leader of Independence with great 
respect. The people have enthroned him in their core of hearts due to his 
insurmountable patriotism, love for the motherland, unparallel and 
towering personality, which made him so dear and near to the people at 
large of our country. It may not be out of place to mention here that the 
people of the aforesaid region are indebted to Netaji for independence. 
His movement for independence still encourages the freedom -lovers of 
the different parts of the world. Therefore, being Indians the petitionees 
consider it as one of their solemn duty to find out their National Hero 
and to unearth the place of death, if he has died, and where and how has 
died and unless the said uppermost question is resolved and/or divulged 

ft 

to all, the people of India and the petitioners shall be constrained to do 
their endeavor or efforts to unearth the hidden truth behind the said 
mysterious disappearance or alleged death of Netaji Subhas Chandra 


Bose. The petitioners as citizens and lawyers consider it as their rights to 

/ 

know about their National Hero and the aforesaid question 'and the 
authorities are duty bound to appraise the people of India as to the real 
truth behind it and to put a permanent end to the said controversy. 


4. That since after alleged disappearance of Netaji Subhas Chandra 
Bose in 1945, he did not come back to the Indian soil, and since there 
was an uproar and resentment over the news of alleged death of Netaji in 
Plane Crash in Taihoku, Japan and since the said issue had stricken 
again and again the minds of the people and the then Prime Minister 
Jaharlal Neharu and His Ministry, ultimately a three members Inquiry 
Committee vide its Notification No.F-30(26)FEA/55 dated April 5, 1956 

t 

was appointed by the Government of India. The majority report, which 
held that Netaji died in the aforesaid plane crash, was accepted by the 

I | 

Government of India. The said Committee was constituted under the 
Chairmanship of Shah Nawaz Khan, Parliamentary Secretary to the 
Ministry of Transport and Railway, and Shri Suresh Chandra Bose, elder 
brother of Netaji Subhas Chandra Bose and Shri S.N. Maifra, I.C.S., 
Chief Commissioner, Andaman and Nicobar Islands, as its members. 
After considering the evidence collected by the Committee, two of them 

f 

(Shri Shah Nawaz Khan and Sri S.N. Maitra) came to the conclusion that 


Netaji had died in the aforesaid plane crash, Shri Suresh Chandra Bose, 
the other member and elder brother of Netaji, submitted an dissentient 
report stating that there had been no plane crash involving' Netaji’s 
death. The majority report was accepted by the Government of India. 


5. That the said majority view of that Committee, however, did not 
satisfy the public in general and several members of the Parliament in 
particular, who raised a demand for fresh Inquiry into the matter. Under 
the circumstances, the Government oflndia, in exercise its powers under 
The Commissions of Inquiry Act, 1952 constituted an Inquiry 
Commission Vide its Notification No. 25/ 14/70-Poll, dated 11.07.1970 
headed by Shri G.D. Khosla, Retired Chief Justice of Punjab High Court. 
The Commission was asked to inquire into all the facts and 
circumstances relating to the disappearance of Netaji Subhas Chandra 
Bose in 1945. That commission examined some of the witness including 

* V 

Shri Shas Nawaz Khan and Shri Suresh Chandra Bose. That commission 

came to the conclusion that Netaji had succumbed to his injuries 

sustained in the plane crash at Taihoku and that his ashes had been 

taken to Tokyo. The findings of the Kholsa Commission also did not end 

% 

the controversy surrounding Netaji’s death. Several important people and 
personalities including some members of Netaji’s family, Sri Samar 
Guha, Ex-MP and others did not accept the findings of the Khosla 
Commission. 'Since then, there had been a wide spread feeling amongst 


the people that the issue or truth about Netaji’s alleged disappearance/ 
death still remained unsolved and there was a consistent demand for 
another inquiry into the matter. Therefore, the findings of Khosla 
Commission could not bring the end of controversy surroundings Netaji’s 
death. 

6. That thereafter the Report (1974) of Khosla Commission of Inquiry 
into the disappearance of Netaji Subhash Chandra Bose laid on the Table 
of the Parliament (Lok Sabha) on 03.09.1994 and in reply thereto Sri 
Morarji Deasi, the then Prime Minister of India, made the following 
statements on the floor on 28.08.1978 which were recorded at Page 455 
and 456^parliamentary proceedings 


“There have been two enquiries into the report of the death of 
Netaji Subhas Chandra Bose in the air-crash on 18 th August, 1945 
at Taihoku air-field during his air-journey to Manchuria, one by a 
Committee presided over by Maj. General Shah Nawaz Khan and 
the second by a one-man Committee (sic) of enquiry headed by 
Shri G.D. Khosla, retired Judge of the Punjab High Court. The 
majority report of the first committee and Shri Khosla held the 
report of the death as true. Since then, reasonable doubts have 
been cast on the correctness of the conclusions reached in the two 
reports and various important contradictions in the testimony of 


12 
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witnesses have been noticed, some further contemporary officials 
documentary records have also become available. In the light of 
those doubts and contradictions and those records, Government 
find it difficult to accept that the earlier conclusions are decisive.” 

7. That thereafter a Writ Petition being C.O, No.6720 of 1993 was 
filed by one of the lawyer in the High Court, Calcutta and the same was 

* 

transferred to the Hon’ble Supreme Court of India, as Transfer case (C) 

NO. 7 of 1994 challenging the press communique of Government of India 

for conferment of Bharat Ratna Award on Netaji Subhas Chandra Bose 

<3oUxc£- 

/ posthumously and the Hon’ble Supreme^ by' order dated 04.08.1997, / 

which was letter on reported in AIR 1997 Supreme Court, 3019 (Union 
of India- Versus - Bijan Ghosh), cancelled the said Press Communique 

as the Union of India by affidavit stated that no further steps were taken 

s \ 

for conferment of Bharat Ratna Award on Netaji Subhas Chandra Bose. 

4* The Union of India, thus, retreated from their stand as to the death of 
Netaji and/or conferment of Bharat Ratna Award posthumously. 

J ' ^ S 

* 

The Xerox copy of the said order dated 04.08.1997, which was 
later on reported in AIR 1997 SC 3019, is enclosed herewith and marked 
as Annexure -P/-1 to the Writ Petition. 


8. That thereafter another Writ Petition being W.P. No, 281 of 1998 
(Rudra Jyoti Bhattachaiya - Versus - Union of India.), which was latter 
on reported in AIR 1999 CALCUTTA 9, was filed in the Hon^ble High 
Court, Calcutta seeking for direction upon the Government of India to 
Constitute a commission of Inquiiy to launch a vigorous inquiiy into the 
alleged disappearances or death of Netaji Subhas Chandra Bose and by 
order dated 30.04. 1998 the Hon’ble Division Bench presided over by the 
Hon’ble Justice Prabha Shankar Mishra, the Chief Justice and the 
HonTile Justice B. Bhattacharya issuing high prerogative Writ directed 
the Union of India to launch an in-depth inquiiy on the following points 
by appointing a commission of Inquiry as a Special case for the purpose 
of putting a permanent end to the controversy: - 

a) Whether Netaji Subhas Chandra Bose is dead or alive; 

b) if he is dead, whether he died in the place crash, as alleged; 

c) Whether the ashes in the Japanese Temple are ashes of 
Netaji; 

/ 

r 

d) Whether he has died in any other manner at any other place 
and if so, when and how; 

e) If he is alive, in respect of his whereabout, 

The Xerox copy of the order dated 30.04.1998, which was reported 
in AIR 1999 CALCUTTA 9 is enclosed herewith and marked as 
Annexure -P/-2 to the petition. 


9. That thereafter by a p. unanimous resolution adopted by the West 
Bengal legislative Assembly on 28.12.1998 demanded that the 

i -i 

Government of India should make necessary arrangement for availability 
of records and documents in and outside India so that the scholars and 
people could have access them and also constitute a fresh inquiry 
commission to remove the controversy and/or mystery regarding the 
whereabouts of Netaji Subhas Chandra Bose. 

- 

1 0 . That after the said unanimous resolution, the Government of India 
was of the opinion that it was necessary to appoint a Commission of 
Inquiry for the purpose of making an in-depth inquiry into a definite 
matter of public importance namely, the disappearance of Netaji Subhas 
Chandra Bose in 1945 and the Central Government by Notification No. 
S.O. 339 (E3) dated 14.05.1999, thus, appointed a one-man Commission 
of Inquiry consisting of Mr. Justice M.K. Mukherjee, a retired Judge of 
the Hon’ble Supreme Court of India and this Commission shall enquiry 
into the all facts and circumstances relating to the disappearance of 
Netaji Subhas Chandra Bose in 1945 and subsequent developments 
connected therewith including 

■ 

a) Whether Netaji Subhas Chandra Bose is dead or alive; 


b) If he is dead, whether he died in the place crash, as alleged; 


c) Whether the ashes in the Japanese Temple are ashes of 

Netaji; 

* s 

d) Whether he has died in any other manner at any other place 
and if so f when and how; 

e) If he is alive, in respect of his whereabouts, 

The Xerox copy of the said Notification No. S.O. 339(E) dated 

i 

14.05.1999 is enclosed herewith and marked as Annexure - P-3 to the 
Writ Petition. 

1 1 . That the said Commission of Inquiry shall also examine the 
manner in which the exercise of scrutiny - of publication touching the 
question of death or otherwise of Netaji can be undertaken by the 
Central Government in the circumstances. 

i 

12. That Mukherjee Commission had examined 131 Nos. of Witnesses 

* -r 

and enclosed 308 Nos. of Exhibited documents to the Report and had 
gone through other related documents or records and visited various 

probable place of death in India and abroad such as (i) Death in Red 

* 

Fort, (ii) Death in plane crash; (iii) Death in Dehradun; (iv) Death in 
Sheopukalan and (v) Death in Faizabad and also visited different foreign 
Countries and ultimately came to the following conclusion and/or 
finding on 07. 1 1.2005:- 


a) Netaji Subhas Chandra Bose is dead; 


b) He did not die in Plane crash as alleged; 

c) The ashes in Japanese Temple are not of Netaji; 

d) In absence of any clinching evidence a positive answer can 
not be given and; 

e} Answer already given in (a) above; 

12,1. In the matter of publication touching upon the death of or 
otherwise of Netaji, Mukherjee Commission opined/ suggested that the 
Central Government can proceed on the basis that he is dead but did not 
die in the Plane crash as alleged. The said report was submitted before 
the Government of India on 08.11.2005. 

The Xerox copy of the finding and/or conclusion of Mukherjee 
Commission’s Report dated 07.11.2005 is enclosed herewith and marked 
as Annexure - P/-4 to the Writ Petition. 


13. That Mukherjee Commission report was tabled in the Parliament 
on 17.05.2006 and the Central Government had rejected the finding of 
Commission on 17.05.2006 without assigning any reason for rejection. 
For the Mukherjee Commission for a period of 6 years 7 months from 
14.05.1999 to 07.11.2005, a huge public money was spent form the 

*3 

public exchequer. Since the matte r x involved in great public importance 

and since the Commission was appointed to unearth the truth of alleged 
* * , 

disappearance and/or death of our National Hero and beloved leader 

/ 


Netaji Subhas Chandra Bose, the people of India never raise any 
question over such expenditure, rather they are wholeheartedly and 
eagerly waited for a suitable and reasonable answer and/ or conclusion of 
the said above issues or quires in terms of reference No. 2(d) of the said 
Commission but Mukherjee Commission in its finding dated 07.11.2005 
failed to make any firm and/or concrete finding as to where, when and 
how Netaji has died. As a result of such finding the said controversy as 
to alleged disappearance or death of Netaji in 1945 did not bring its 
permanent end and still surviving and/or subsisting. 

The Xerox copy of the order of rejection dated 17.05.2006, which 
was collected from the website, is enclosed herewith and marked as 
Annexure P/-5 to the Writ Petition. 

14. That the said controversy surrounding alleged disappearance 
and/or death of Netaji Subhas Chandra Bose could not bring an end 
and said controversy rather increased and remain unsolved when the 
Mukherjee Commission report tabled before the Parliament on 

17.05.2006 and the Central Government by the Action Taken Report 

* 

(ATR) rejected the said report without assigning any reason. The Central 
Government remained silent quite for a long time as to the reason for 
such cancellation of Mukherjee Commission's report on 17.05.2006 
although there was constant and/ or insisting demand from the public at 
large to know the reason of such cancellation or rejection. 
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14.1. Be it mentioned here that another Writ Petitioner was filed in 

this Hon'ble Court by another lawyer challenging arbitrary decision of 

* \ 

rejection of Mukheijee Commission Report dated 17.05,2006 and the 
Action Taken Report (ATR) of Central Government. The said Writ Petition 
is still pending for final adjudication. 


14.2. In spite of consistent demand from the public at large and 
filing of said Writ Petition against the said rejection, the Central 

Government did not disclose any reason for such rejection of Mukheijee 

fr , - ■ 

Commission Report and the reason best known to them only. 


15. That very recently by the order of Central Information Officer some 
of the ‘Secret’ and Top Secret’ file or documents or records relating to 

■ r 

alleged Netaji’s disappearance or death and Treasurer of Indian National 
Army (I.N.A) and conferment of Bharat Ratna Award on Netaji 

f, 

posthumously have been kept open to the Public and it has becoming 
accessible to the public now. As a result of such order it has got new 
* dimension or broader spechmm and a bright horizon in the hied o f 

inquiry into alleged disappearance or death of Netaji have been unveiled 

* 

/• or divulgefin as much as such documents were completely out of reach to 
the Mukherjee Commission and other when the same was conducting. 
Therefore, the Mukherjee Commission, if appointed further, shall be able 
to answer the points (d) of the terms of reference of earlier appointment 


which were unanswered by the commission previously for which 
Mukherjee Commission is required to be reappointed in the above fact 
and circumstances. The said news of the Information Commissioner were 
published in different News Papers such as Bartaman and Ananda Bazar 
Patrika dated 20.02.2008 and 27.03.2008- and Bartaman dated 
27.03.2008. 


The xerox copies of the said news papers reports cutting are 
enclosed herewith and marked as Annexure - P/-6 collectively to the 
writ petitioner. 

16. That it is pertinent to mention here that the petitioner No.l herein 
also filed another Writ Petition being W.P.No. 2754 1(W) of 2006 in this 
Hon’ble Court for stopping all sorts of expenditure incurred by the 
Government of India for upkeep and maintenance of Renkoji Temple in 
Japan where alleged ashes of Netaji Subhas Chandra Bose are being 
kept. In the said Writ Petition the Hon'ble Division Bench by order dated 
15.02.2008 imposed cost of Rs.1700/- (100 G.M.) upon the Union of 

India for not filing the Affidavit-in-opposition in time in spite of earlier 

■ 

two directions in this regard. 

16.1. The Central Government ultimately affirmed the Affidavit-in- 
opposition in W.P. No. 27541 (W) of 2006 dated 5 th of March, 2008 
wherein the Principal Officer of the Respondents Shri Naresh Jaiswal, 


without mentioning the name of department to which he was attached 
swore the affidavit and the said official stated in paragraph No. 8 and 9 
of the said Affidavit as follows: - 


“8. With regard to the statement made in paragraphs 8 of the writ 
petition, it is submitted that the report of the Justice Mukherjee 
Commission was examined thoroughly and it was observed that 

y 

Commission's inquiry was inconclusive in many ways, unable to 
provide a definitive finding on several issues and at variance with 
past well accepted inquiry Commission’s finding && sevsetial ressaed 
i«7 sand at vaisheBe# with psafc weji fZtqttHy Ccim«tiss5®CT , B 

findings in some critical areas: It is further submitted that Justice 
Mukherjee Commission did not provide any .finding on point at 
Sub-para (d) of terms of reference mentioned in reply to para 6 
above. Thus, Government of India did not find it possible to accept 
the findings of the Justice Mukherjee Commission that a) Netaji 
did not die in the plane crash; and b) the ashes in the Renkoji 
Temple were not of Netaji and it has accordingly been reflected in 
the Action Taken Report laid before the House of Parliament.” 


‘‘9. With regard to the statement made in paragraphs 9 of the 
writ petition, it is reiterated that Government of India was not able 
to accept the report of the Justice Mukherjee Commission 
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inasmuch as the inquiry was found to be inconclusive in many 

* 

ways and it had not been able to provide definite findings on 
several issues as mentioned in reply to Para 8 above. It is further 
submitted that though the Justice Mukherjee Commission 
concluded that Netaji was dead but the did not die in plane crash, 
the Commission did not answer the point (d) of terms of reference 

, ii 

which required the Commission to find out “Whether he has died 
/ f in any other manner at any other place and,, if so, when and how. 
The commission on point(d) only said that in the absence of any 
clinching evidence a positive answer cannot be given. It is denied 
that Government of India had- any control and supervision on the 
working of earlier Committee and Commission. It is submitted that 
the earlier Committee and Commission inquired into the matter 
independently and came out with their own independent findings. 

It is submitted that like the justice Mukherjee Commission, Khosla 

* > , 

Commission was also appointed under the Commissions of Inquiry 
Act, 1952. It is further submitted that although Shah Nawaz 
Committee could not visit Formosa as India had no diplomatic 

r » 

relations with that country at that time, Khosla Commission visited 
Taiwan (formerly known as Formosa) in connection with the 

i 

inquiry and this has been recorded in chapter Eight of its report”. 


16.2. From the statements made by the Official of the Respondents 
in the above Paragraphs No. 8 and 9 of the said Affidavit-in-opposition, 
it is evident that for the first reason the Government of India did not find 
it possible to accept the finding the Justice Mukherjee Commission 
Report since the inquiry was inconclusive in many ways and did not 
provide any finding on the point of sub-para (d) of the terms of reference 
of Commission and further Mukherjee Commission did not answer the 
point (d) of terms of reference which required the Commission to find out 
whether he has died in any other manner at any other place and if so, 
when and how. The Commission on point(d) only said in absence of any 
clinching evidence a positive answer can not be given. 


16.3. From the statements of the said Affidavit-in-Opposition it 
revealed that the Mukherjee Commission's report was rejected by the 
Central Government because of second reason that it was at variance 
with past well accepted inquiry commission’s findings on several issued 
and at variance with past well accepted inquiry commission’s findings in 

V 

some critical areas. This second reason is not sustainable for holding 

I 

Mukherjee Commission to enquire same earlier matter for the .third time. 

16.4 The Central Government has come with one of the reasons 
for rejection of Mukherjee Commission report dated 17.05.2006 is that 
said report did not answer of clause (d) of the terms of reference of the 


* 
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appointment but from the commission report dated 07.11.2005 it 
revealed that commission was not assisted or rendered co-operation by 
supplying materials records or files relating to alleged death or 
disappearance of Netaji before the commission. The commission called 
for the files being File No. 12(226) /56-PM (investigation into the 
circumstances leading to the death of Subhas Chandra Bose) from the (1) 
Cabinet Secretariat, (2) Intelligence Bureau and (3) Research and 

C # 

Analysis Wing but none of the said departments supplied any file/ 
document/ record concerning Netaji’s alleged death or disappearance in 
1945 though the Director of Prime Minister’s. Office by letter dated 

m 

04.07.2000 (as per Mukherjee Commission’s report) asserted that the 

\ ] 

“File No. 12(226)/56-PM which contained agenda paper/cabinet decision 
regarding-investigation into the circumstances leading to the death of 
Shri Subhas Chandra Bose was destroyed in 1972 in course of routine 
review/ weeding of old record since records of cabinet proceeding are 
kept permanently in Cabinet Secretariat from where they may be 

procured”. There was shifting of responsibilities from one department to 

* 

another department but no records/ file/ document was ultimately 
transmitted before Mukherjee Commission and even the contemporary 
record/ file/ document based on which the then Prime Minister Moraiji 
Desai made the statements in Lok Sabha in 1978 that earlier 









r 


committee’s and commission’s report were not decisive were not supplied 
or transmitted to the Commission. Therefore, the Mukherjee Commission 
failed to answer under clause (d) of the terms of reference of appointment 
in 1999. The said difficulty has been removed and bright possibilities to 
access and availability of record have been reopened by the order of 
Central Information Commissioner. 


16.5 Since the Central Government was not earlier directed to 

make all assistance to the Commission by supplying all files/ 

documents /records including “Secret” and “Top-Secret” file at the time of 

Commission’s inquiry, the Central Government withheld all documents/ 

file/records relating to alleged death or disappearance of Netaji in 1945 

before the Commission under the garb or veil of security of the nation 

and that to without filing any affidavit claiming privilege under section 

123 and 162 of the Evidence Act, 1872. Therefore, all such documents 

are required to be produced before this Hon’ble Court and also before 

Commission in case of reopening or reappointing of the said commission. 
44u. 

Since^did not annex voluminous Mukherjee Commission report to the 

writ petition, the petitioners crave leave to produce the relevant portion 

* 

of the said report before this Hon’ble Court at the time of hearing if the 
Hon’ble Court so desire. 



The Xerox copy of the said order dated 15.02.2005 passed in W.P. 
No. 27541 (W) of 2006 in enclosed herewith and marked as Annexure 
P/-7 to the Petition. 
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17, Tim l l lie* aug^c&tUm or decision oi' the Muklicijcc Commission wiLii 
irgtudn to publication luucliSug upon the clcuLli ui or otherwise of Nctuji 
s ir thnt thr CVnlrnl Clnvornmnii ouu proceed on to basis that Nclujl is 

dead but did not die in Plane Crash, This suggestion and/or derision 

% 

might have not been accepted by the Central Government in view of 
stand taken by the said Government in respect of term of reference Point 
No. 2(d) of the appointment of Mukherjee Commission and as a result 


such wrong publication uf death, pluec and how died shall be continued 
"/ which tiol only cause sc lions repercussion in the sentiment or minds of 
the public nnd thin unwarranted nit uni inn can not be allowed to prolong 
any further. 


18. That the petitioners, sent representation dated 11.03.2008 
addressed to different concerned authorities of Central Government and 

sought for reappointment or reopening of the Muklierjcc Commission for 
competition of inquiry into disappearance and/or alleged death of Netaji 
Subhas Chandra Bose in 1945 but till date no reply is discernible from 
their end or any of the concerned authorities. 



The Xerox copy of the said representation dated 11.03.2008 is 
enclosed herewith and marked as Annexure - P/- 8 to the Writ Petition. 

i 


19. That being aggrieved by and dissatisfied with the inaction and/or 
absolute silence to act upon the representation dated 11.03.2008 sent by 


1 


the petitioners for reappointing Mukherjee Commission to unearth the 
Lruih behind disappearance and/or alleged death of Netaji Subhas 
Chuiulra IIohc, the petitioners beg to move this Writ Petition on Llie 
following nmniiRKl other, 

GROUNDS 

I. T, Kor that Mukherjee Commission was appointed on 14.05.1999 by 

the Central Government to make u Vigorous Inquiry into Lite 
alleged death or disappearance of Netaji in 1945 in terms of 
reference of appointment of the said commission but after 
submission of report on 07.11.2005 nothing was found as to date 
of death and how, when and where he has died if he is dead; 

II. For that Mukherjee Commission suggested as to publication 
touching the allege death or disappearance of Netaji that the 
Central Government can proceed on the basis that Netaji has died 
but not in plane crash and such presumption and/or assumption 

of alleged death instead of bringing the controversy into an end, it 

* 

remain or left never ending among the public at large; 

\ 

III. For that the Central Government did not accept the report of 
Mukherjee Commission since commission did not answer the point 
No.(d) of the terms of reference of appointment dated 14.05.1999., 
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for which the said commission is required to be reappointed to 
complete the commission to answer the left out point No,(d) and (e) 

A 

and with regard to such publication; 

IV. For that order of rejection of the Mukherjee Commission Report on 
17.05.2006 by Central Government is absolutely bad in law and 
liable to be set aside; 

V. For that since Mukherjee Commission was constituted by the 

direction of the Writ Court under High prerogative writ issued by 

the Hon’ble Division Bench of the Hon’ble High, Calcutta as a 

special case, and the name of the Chairman of the commission was 

selected by the then Chief Justice of the Hon’ble Supreme Court of 

India, the Central Government has got no right to unilaterally 

* 

cancel or reject the Findings of the commission; 

VI. For that the earlier committee and commission were constituted at 
the instance of Central Government but Mukherjee Commission 

*7 was constituted by judicial intervention and thus, it has got^special 
wait-age but also having a peculiarity in respect of formation over 

A 

which the Central Government can not exercise his absolute power 
to reject it; 

VII. For that after submission of said report the Central Government 

• * * 

can lay the report with Action Taken Report (A.T.R.) before the 


V 


28 





parliament expressing their opinion whether the Government 
desire to act upon the report or not but the Central Government in 
no circumstance can reject the report of said commission in any 
manner whatsoever; thus, the rejection order is de hors in the eye 
of law; and to be set aside or quashed; 


t 


VIII. For that considering the matter of great public importance 
Mukherjee Commission was constituted to bring an end of 
controversy relating to alleged death or disappearance of Netaji in 
1945 and huge money was spent for the same, it is, thus, required 
t to complete commission in respect of left out points such { No. (d) 
and (e) and publication of news of alleged death of Netaji, in terms 
of reference forthwith; 


I* 


IX. For that since it is the great public importance, the wrong 
publication of news of alleged death of Netaji should not be 
continued and such continuation shall carry a wrong message to 
the new generation and public at large; 


X, For that since Netaji is not confined to any particular family, or 

region and since he is our Great National Hero of Independence 

\ 

and beloved leader of our motherland or country, eveiybody 

including the petitioners have got right to set right the commission 

and to have judicial intervention for the same; 

> 1 
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XI. 


XII. 


For that the Mukherjee Commissioner failed to answer under 
Clause (d) and (e) of the terms of reference due to non supply of 
documents/files and/or records by the Central Government before 
Mukherjee Commission for which the interference of the Writ court 


is necessary; 


For that the Central Government by virtue of provision under 
Section 3(4) of the Commission of Inquiry Act, 1952, the Central 
Government can not exercise arbitrary and whimsical power to 
reject the report and exercise of such unfettered power is wholly 
illegal and without jurisdiction too; 


XIII. For that by rejection of Mukherjee Commission report arbitrarily 
the Central Government has violated the fundamental rights 
enshrined under Article 14 and 19(1) of the Constitution of India; 


XIV. For that the reasons of rejection of Mukherjee Commission report 
have been supplied in connection with another Writ Petition being 
W.P. No. 27541 (W) of 2006 in Paragraph No.8 and 9 of the 
Affidavit-in -Opposition affirmed on 5 th March, 2008 by a principal 

fl 

officer of the respondent after a long time of its submission and 
thus, it is afterthought and suffers from gross illegality; 


XV. For that when the Central Government in spite of earlier 
* " „ 

committee's and commission's reports held conclusive and well 


)%l 



accepted, was of the opinion that Commission for the third time 
necessary in 1999 for the same matter and in such situation the 

# i 

Central Government can not embrace or clutch the earlier reports 
after holding Mukherjee Commission; 


XVI. For that in any view of the above matter the rejection of Mukherjee 
Commission Report is not in accordance with law and 

t?V- 

** a — reappointment* commission to complete the left' out terms of 

Jr- 

t reference point No.(d), (e) and suggestion for publication ^ news 
touching Netaji’s alleged death and place of death has become 
inevitable for greater public importance; 


20. That the Central Government can not reject the Mukherjee 
Commission on 17.05.2006 when the Central Government felt that third 
commission is necessary and the commission was appointed on 
14.05.1999 for the following reasons which were expressly stated in the 
Appointment vide Notification No.S.O.339 (E) dated 14.05.1994 issued by 

0 

the Central Government of India, Ministry of Home Affairs 


“And Whereas the Central Government is of the opinion that it is 
necessary to appoint a Commission of Inquiry for the purpose of 
making an in-depth inquiry into a definite matter of public 
importance, namely in disappearance of Netaji Subhas Chandra 
Bose in 1945”. 
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21. That it is pertinent to mention here that the appointment of said 
Commission stemmed from the order/ direction made by the Hon'ble 
High Court at Calcutta on a public interest litigation and a unanimous 
resolution passed by the West Bengal Legislative Assembly and for 
aforesaid reasons the Central Government has got no right to unilaterally 
reject the Commission’s report on 17,05.2006. 


22. 'That it is further stated that after statements of the then Prime 
Minister Monarji Desai made on 28.08.1978 on the floor of the 
Parliament (Lok Sabha), which were recorded at Page No.455 and 456 of 
the Parliamentary Proceeding (as per Mukherjee Commission Report), the 
earlier Committee’s and Commission’s Reports had become redundant 
and stood cancel and in spite of such position the Central Government 
can not embrace or clutch now the earlier Committee’s and 
Commission’s report. 



23. That it is submitted that when the people of India once had spent 
huge money for the period from 14.05. 1999 to 08. 1 1 .2005 for 
Commission to find out the real truth of alleged disappearance and/or 
death of their National Hero Netaji Subhas Chandra Bose, the said 
people for the second time shall not hesitate to spent further money to 
put a permanent end of the said controversy for which the judicial 
intervention of the Hon’ble Court is inevitable and earnestly solicited. 


i 
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24. That it is further stated that Mukherjee Commission in its report 
mentioned about the visits of different foreign countries and stated the 
nature of information and/or documents collected therefrom but 
unfortunately all achieves (except six) were not visited by the Mukherjee 
Commission since within very short time visit for the period from 
September 20 to September 30, 2005 to Russian Federation and 
collection therefrom became impossible or impracticable and because the 
complete Inquiry could not be done in Russian Federation, and thus, 
Russian rest part of Inquiry in other achieves is further needed. 


25. That it is further submitted that an interim order is required 
relating to publication of news of alleged death of Netaji in 1945 or met 
with an accident in plane crash in Taihoku and unless such interim 
order is granted the said wrong publication of Netaji’s death shall be 

continued and till clinching evidence as to death and place of death of 

/ 

Netaji is forthcoming the said wrong publication is required to be 
discontinued forthwith. 

26. That since Mukherjee Commission was constituted by. issuing a 
direction under high prerogative Writ, dated 31.04,1998, and the name 
of the Chairman of the Commission was selected by the then Chief 
Justice of the Hon'ble Supreme Court of India and since the said 


1 


Commission was constituted as a special case as of great public 

etc +tu_ 

importance, the sovereign parliament^can not unilaterally cancel or reject 
the Mukherjee Commission report dated \ 7 . 05.2006 whereas the earlier 
Committee and Commission were constituted at the instance of Central 
Government. Therefore, such rejection is absolutely illegal and not in 
accordance with law and liable to be set aside. 

27. That it is further stated that as per provision under, section 3(4) of 

the Commission of Inquiry Act, 1952 the Central Government has only 

- 

authority either to act upon report of Commission or not but in no case 
reject the said report. The object of rejection of said Mukherjee 
Commission report is absolutely illegal and political motivation and 
against the said provision of law. 

i 

28. That the fundamental rights of the petitioner guaranteed under 

/ Article 14 and 19(1) of the Constitution of India have* violated due to 

■ 

arbitrary rejection of Mukherjee Commission’s report on 17.05.2006. 

£ 

29. That there is no speedy, efficacious, legal alternative remedy save 
and except reliefs under Writ jurisdiction. 

30. That the records are located outside original civil jurisdiction of 

this Hon’ble Court and direction be given to produce and/or transmit all 

* * » 

relevant records at the time of hearing and render justice to the 
petitioners. 
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31. That the petition is made on good faith to secure the ends of 
justice. 

* 

Under the above facts and 
circumstances it is prayed that your 
Lordship may be graciously pleased 
to issue - 



r 



a) a Writ or Writs in the nature 
of Mandamus commanding the 
respondents concerned and each of 
them to reappoint or reopen the 
Mukherjee Commission to complete 
and/or conduct further enquiry into 
the alleged death or disappearance 
of Netaji Subhas Chandra Bose in 
1945 in terms of earlier reference 
point No.(d), (e) and suggestion for 
publication of news touching 

A 

Netaji’s alleged death for greater 
public importance forthwith; and 
further direction be given upon the 
respondent to supply all documents 




or file relating to alleged Netaji’s 
death or disappearance in 1945, or 
thereafter before the commission for 
completion of enquiry in order to 
bring an end of controversy; 

b} a Writ or Writs in the nature 
of Certiorari directing the concerned 
respondents and each of them to 
transmit and produce all relevant 
documents relating to Netaji’s alleged 
death or disappearance including 
the order of rejection dated 
1 7 .05.2006 by the Central 
Government being Annexure “P-5” 
to the petition before this Honhle 
Court and before the commission in 

pi- 

case of reopening or reappointment 
and after perusing the record <and 
going through petition quashed the 
order of rejection of Mukherjee 
Commission’s dated 17.05.2006 and 
render conscionable justice to the 
petitioners; 
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c) A Rule NISI in terms of the 
prayer aforesaid; 


d) An interim order be passed 
to stop or restraining the 
respondents from publication of all 
news touching the alleged death or 
disappearance of Netaji Subhas 
Chandra Basu in 1945 till disposal 
of this writ application; 

e) And pass such other or 
further Order or Orders, direction or 
directions, Writ or Writs as Your 
Lordship may deem fit and proper. 


And your petitioners, as in duty bound shall ever pray. 


AFFIDAVIT 


I, Subhash Chandra Basu, Son of Late Surendra Nath Basu, aged 
about 43 years, by faith Hindu, by occupation Advocate, residing at 86, 


Sadar Boxi Lane, P.O. & P.S. Howrah, District - Howrah, Pin-711101, do 
hereby solemnly affirm and say as follows 

1. That I am the writ petitioner of the instant case and as such I am 


well acquainted with the facts and circumstances of the case. 


2. That the statement made in paragraph Nos. 03, \^,orr -to "3L 

are true to my knowledge, those made in paragraphs Nos. 3 4*7, li -to ife 09; Qo 
are true to my information derived from record, which I verily believe to 
be true and the rest of my respectful submission before the Honhle 
Court. 


s.e. 'Q>oJ^u. 


Prepared in my office 


Deponent is known to me 




W * K . 



Cterlctcj, : Mr. 

Advocate 


Solemnly affirmed before me on 
this the-^S^day of April, 2008. 


Co mmissioner . 


&4l- 

-w m « 
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AFFIDAVIT 

J 

I, Sri Pankaj Haider, son of Sri Late Arabinda Haider, aged about 
32 years, by faith Hindu, by occupation Advocate, residing at Village - 
Mathurapur, Post Office and Police Station - Mathurapur, District - 
South 24-Parganas, do hereby solemnly affirm and say as follows 

1. That I am the writ petitioner of the instant case and as such I am 
well acquainted with the facts and circumstances of the case. 

2. That the statement made in paragraph Nos. l/ij 13 , 0.7 

are true to my knowledge, those made in paragraphs Nos. s -to?) M +ol&t£l, zu> ■fcpSs., 
are true to my information derived from record, which I verily believe to 
be true and the rest of my respectful submission before the Hon hie 

J 

Court. 


Prepared in my office 

Solemnly affirmed before me on 
this the of April, 2008. 


Deponent is known to me 




Glerk-t© : Mr. 

Advocate 


Commissioner 


( 




Mr— 
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Union of India v. Bijan Ghosh 


S. '03019 


forwarded to the Director General of Police and 
the Home Secretary of every State/Union 
Territory and it shall be their obligation to 
circulate the same to every police station under 
their charge and get the same notified at every 
potTce station at a conspicuous place. It would 
also be useful and serve larger interest to broadcast • 
the requirements on All India Radio besides being 
shown on the National Network of Doordarshan 
and by publishing and distributing pamphlets in 
the local language containing these requirements 
for information of the general public. Creating 
awareness about the rights of the arrestee would 
in our opinion be a step in the right direction to 
combat the evil of custodial crime and bring in 
transparency and accountability. It is hoped that 
these requirements would help to curb, if not 
totally eliminate, the use of questionable methods 
during interrogatiorTand investigation leading to 
custodial commission of crimes." 

^3. More than seven months have elapsed since 
the directions were issued. Through these 
petitions. Dr. Singhvi, the learned Amicus Curiae, 
who had assisted the Court in the main petition, 
seeks a direction, calling upon the Director 
General of Police and the Home Secretary of 
every State/Union Territory to repqrt to this Court 
compliance of the above di rections and the steps 
taken by the All India Radio and the National 
Network of Doordarshan for broadcasting the 
requirements. 

4. We direct the Registry to send a copy of' 
this application, together with a copy of this order 
to respondents 1 to 3 1 to have the report/reports 
from the Director General of Police and the Home 
Secretary of the concerned State/Unrdri Territory,' ’ 
sent to this Court regarding the compliance oP* 
the above directions concerning arrestees. Thd f 
rcf?>rt shall indicate in a tabular form as to which 
of the “requirements” has been carried out and in 
what manner, as also which are the 
“requirements” which still remain to be carried 
out and the steps being taken for carrying out 
those. 

5. Report shall also be obtained from the 
Directors of All India Radio and Doordarshan 
regarding broadcasts made. 

6. The notice on respondents I to 31, in 
addition, may also be served through the standing 
counsel of the respective S y tates/Union Territories 


in the Supreme Court. After the reports are- 
received, copies of the same shall be furnished to 
the Advocate on : Record for Dr. Singhvi, Ms. r 
Suruchi Agrawal, Advocate. 

7i r Tlik reports shall be submitted to this court 
in the ‘terms, indicated above, within six Weeks' 
from today. The matters shall be put up on board 
for monitoring, after seven weeks. „ 

-- • Order accordingly.' 


AIR 1997 SUPREME COURT 3019 

1 

(From : Calcutta)* 

Mrs. SUJATA V. MANOHAR AND 
G. B. PATTANAIK. JJ, 

Spl. Leave Petn. (C) No. 628 of 1994 with 
Transferred Case (C) No. 7 of 1 994, D/- 4-8-1 997i ; 

Union of India. Petitioner v, Bijan Ghosh' and 
others. Respondents. 

(A) Constitution of India, Arts. 18, 136 — 

Award of decorations by President — Press 
communique announcing conferment of 
award of Bharat Ratna Posthumously on 
Netaji Bose — Unhappiness expressed by, 
members of public and members of Netaji^/, 
family at such announcement — Govt, of India; > 
in- deference to sentiments expressed nqt’j 
proceeding further to confer award arid 
treating the matter as closed — Objection to 
word ‘posthumously* used in press 
communique therefore not considered — Press 
communique declared as cancelled. > 

w ■' (Para 6) 

(B) Constitution of India, Art. 18 — 
No ti Heat ion dated 8th of January, 1955 issued 
by the office of the Secretary to the President 
bearing No. 1 PresV55 CIs. 1, 8, 10 — Bharat 
Ratna, Padnia Vibhushan, Padma Bhushari 
etc. — Award of — Annulment of — ^ 
Procedure. 

In order to confer the award of Bharat Ratna, 
it is necessary that the name of that person should 
be published in the Gazette of India. It is also 
necessary that the name of such a person should' 1 
be entered in the register of such recipients 
maintained under the direction of the President. 
Clause 10 which deals with cancellation or 
annulment of the award requires the erasure of 

♦C. O. No. 6720 of 1993, D/- 6-12-1993 (Cal.) 

HO/H 0/S629/97/ V V G/CS L 


p * ■ 


A. I. R. 


4P 


302&S.C. 


Union of India v. Bijan Ghosh 


the name of such a person from the register. The 
notice of cancellation in every case is also 
required to be published in the Gazette of India. 

* . (Para 6) 
fi'Altaf Ahmad, Addl. Solicitor General, B. 
Papthasarathi, Hemant Sharma, P. Parmeswuran, 
Af^vocates with him for Petitioner; In person for 
the Respondent. F. S. Nariman. M. N. 
i^fjshnamani, Sr. Advocates, Rudra Bhatiacharjee. 
(Subhash Sharma), Advocates for Ms. Sarla 
Chandra, Advocate with them for Respondents. 
V, P. Saini, In-person for Respondent. 

‘ ORDER : — The proceedings which are 
before us have arisen out of a press communique 
which was issued from the Rashtrapaii Bhawan. 
New.Delhi and was published on 23rd of January. 
19921 It is to the following effect : — 
htfJThe President is pleased to confer the award 
of Bharat Ratna posthumously on Shri Subhash 
Chandra Bose.” 

zzOn reading this press communique the 
sentiments of many people were hurt. The . 
petitioner filed a writ petition in the Calcutta High 
Qpurt praying, inter alia to recall, rescind cancel 
apd revoke the 'Bharat Ratna’ purported to be 
'cjpinferred on Netaji Subhas Chandra Bose 
pip^thumously by the press communique dated 
2^jid’ January, 1992 and forbear from handing 
dyferUo any person or persons, institution or 
institutions -any document or insignia orsymbol 
containing. the impugned ‘Bharat Ratna’ otany 
communication bearing reference thereto for 
acceptance or preservation or display or for any 
other purpose. The petitioner also prayed for a 
direction that respondents 1 and 2 declare full 
particulars of the whereabouts of Netaji Subhas 
Qhandra Bose from 1 8th of August, 1945 till date 
orii.the basis of records and information at their 
disposal dehors the reports and findings of the 
Neti^i Inquiry Committee 1956 and the Netaji 
Inquiry Commission, 1970, and to institute a 
proper investigation into such whereabouts with 
a yjjew to locating him, if alive, and bringing him 
to India with due honour and dignity and if he is 
fqqncl to have died, to furnish full particulars of 
his stay from 18th August, 1945 onwards and his 
subsequent death and the place and manner of 
disposal' of his mortal remains. There are various 
reliefs prayed for which are connected with these 
reliefs. 


2. The petitiner has taken strong exception to 
' the use of the word ‘posthumously’ in the press 

communique and has submitted that the 
Government of India: has not officially accepted 
the alleged report of the death of Netaji Subhas 
. Chandra. Bose in an air-crash in Taiwan on 18ch 
of August. 1945. Without any specific report of 
the death of Netaji Subhas Chandra Bose being 
accepted by the Government of India, it cannot 
and should not confer on him any title with the 
description 'posthumously'. In this connection 
elaborate averments have been made about the 
Netaji Inquiry Committee, 1956 which was then 
constituted and the report of this Committee as 
also the Netaji Inquiry Commission, 1970 
constituted under the Commissions of Inquiry 
Act. 1952. It is contended that a ’further inquiry 
should be held in this connection and in the 
absence of such an inquiry the award should not 
be conferred posthumously.- 

3. The petitioner has also raised another 
objection to the conferment of Bharat Ratna on 
Netaji Subhas Chandra Bose. It is contended that 
an award or a title has its own limitations. When 
a personality is higher and greater than any award 
or title, conferring of such honour on that person 
becomes ridiculous and it becomes an act of 
“carelessness” to classify such a person as an 
equal of others who have already been awarded 
such title or who may be awarded such a title in 
future. 

4. It seems that the family members of Netaji 
Subhas Chandra Bose also conveyed to the 
Government of India their unhappiness at the 
announcement and expressed their unwillingness 
to; accept such an award. 

5. In view of the sentiments expressed by the 

members of public and the family ‘members of 
Netaji Subhas Chandra Bose in connection with 
th<5 press communication, the Government of 
India did not proceed further in the matter. In their 
affidavit which is filed in these proceedings, they 
Jiave stated that the matter was treated as closed. 
The original petitioners have expressed their 
anguish at this statement made on affidavit by 
the Government of India and have submitted that 
the award/press communication should be 
withdrawn. » 

6. We have heard the original petitioners and 
the learned advocates appearing on behalf of some 
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of the petitioners. In order to clarify the position, 
Mr. Altaf Ahmad, learned Additional Solicitor 
'General has drawn our attention to notification 
dated 8th of January, i 955 issued hy the office of 
the Secretary to the President bearing No. 1 Pres. 

• 55 setting out the Statutes and Rules relating to 
the awards of Bharat Ratna. Padma Vibhushan, 
Padma Bhushan and Padmashri. It sets out, inter 
alia, as follows : — 

“I. The decoration shall be conferred by the 
President of India by a Sanad under his hand and 
seal. 


8. The names of the persons, upon whom the 
decoration is conferred, shall be published in the 
Gazette of India and a register of all such 
recipients shall be maintained under the direction 
of the President. 


10. The President may cancel and annul the 
award of the decoration to any person and 
thereupon his name, shall be erased from the 
Register and he shall be required to surrender the 
decoration and the Sanad. But it shall be 
competent for the President to restore the' 
decoration and Sanad and to withdraw the orders 
of cancellation and annulment. The notice of 
cancellation or restoration in every case shall be 
published in the Gazette of India.” 

In order to confer the award of Bharat Ratna, it is 
necessary that the name of that person should be 
published in the Gazette of India, It is also, 
necessary that the name of such a person should 
be entered in the register of such recipients 
■^maintained under the direction of the President. 
Clause 10 which, deals with cancellation or 
annulment of the award requires the erasure of 
. the harne of such a person from the register. The 
notice of cancellation in every case is also 
required to be published in the Gazette of India. 
It is pointed out by the Additional Solicitor 
General that the award has to be conferred by first 
publishing the name of the recipient in the Gazette 
of India and entering it in the register of recipients. 
In the present case, only an announcement was 
made by the press communication which was 
issued. In deference to fhe sentiments expressed 
by the public and by the members of the family 
of Netaji Subluis Chandra Bose, the Government 
of India did not proceed further to confer the 
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award and hence the name was not published. in 
the Gazette of India, nor was it entered in the 
register of recipients, nor was any decoration, 
conferred' by the President by a Sanad uhdeqji^' 
hand and seal. That is why the affidavit tiled on. 
behalf of the Union of India states that the matter 
was closed in the sense that no further steps were 
taken for conferment of Bharat Ratna on Netaji 
Subhas Chandra Bose. Since the award has npt 
in fact been conferred, the question of cancellation 
or annulment of the award under Clause 10 does 
not arise. Looking to the Statutes and Rules 
relating to the award, inter alia, of Bharat Ratna, 
the position as explained by the Union of India 
appears to be correct. In deference to the feelings 
so eloquently expressed in these proceedings and 
which were no doubt, conveyed to the Union of 
India, the award was, in fact, not conferred. and 
the proposal was dropped. We need not, therefore, 
go into the question whether the 
‘posthumously’ has been justifiably used in,j^e 
press communique or the wider question whether 
there is enough material available for reach trig 
the conclusion that Netaji Subhas Chandra Bose* 
died either in the air-crash of 18th August, ;j l9$j5' 
or at any time thereafter. This is a wider issu$£n. 
which undoubtedly in future as in the past, th^je 
will be divergent views. The real controversy;],!! 
these proceedings relates to the pi&ss 
communique. Since no further steps have^^n, 
taken pursuant to the press communique and.'tfie 
matter is treated as closed, we declare thatjjtfie 
press communique should be treated as cancelled. 
With this declaration nothing further survives, and 
the various petitions either transferred from t the 
Calcutta High Court or filed in this Court £tand 
disposed of. ■ . rj.,. 

Order accordingly. 


AIR 1997 SUPREME COURT 3021 _'*■ 
K. RAMASWAMY AND D. P. WADHWA.Jj'* 
Writ Petn. (C) No. 824 of 1988.wiSn 
Writ Petn. (Cri.) Nos. 745-54 of 19.9,0, 
D/- 9-7-1997. ‘ 

Gaurav Jain, Petitioner v. Union of India and 
others. Respondents. 'AH,' 

(A) Constitution of India, Art. 32 — Public 

*The judgments are primed in the order .in which 
they are given in the Certified. Copy ... Ed. 
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on’tract, and ihe .tenant cannot claim that his 
;nahcy is governed by the contract and not by 
hit Rent Act. 

>• 30.” lastly, wc are also of the view that as 
liwse (v) of the disputed document (Exhibit No. 
} xlearly comes within the ambit of Section 
3H)(k)' of the West Bengal Premises Tenancy 
\ct. 1 956, the question of service of notice under 
lection 13(6) of the West Bengal Premises Ten- 
ney Act, 1956 of the plaintiff also does notarise 
it all. 


—31. We, therefore, concur with the findings of 
he' learned trial Judge and the appeal, accord- 
ugly, stands dismissed without any order as to 
:osts. 


-‘32. The prayer for\stay of operation of the 
infer as made by Mr. Sadhan Roychowdhury, 
earned Advocate for the appellant, however, is 
•efused. ■ 


A.E^MUKHERJEE, J. 

i'di* I- 
liijt'j 


33. I agree. 
Appeal dismissed. 
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PRABHA SHANKER MISHRA. C.J. AND B. 
- BHATTACHARYA. J. 

‘’’’Rudra Jyoti Bhattacharjee and another. Peti- 
tioners v. Union of India and others. Respond- 
ents. 

, W.P. No. .28 i of 1 998. D/- 30-4- 1 998. 

Constitution of India, Arts. 226, 19(1) — 
Public interest litigation — Death of Netaji 
^ubhashchandra Bose — No conclusive-proof 
—Publications concerning his freedom strug- 
gle and. death — Likelihood of being defama- 
tory and causing public disturbance — Ap- 
propriate directions issued to Govt, of India. 
, In instant public interest litigation the petitoner 
has stated and in doing so he has only echoed and 
joined a multitude of Indians that for his gallant 
deeds for independence of India. Netaji 
Siibhashchandra Bose is recognised as one of the 
greatest National leaders of international impor- 
tance; his mysterious disappearance on and from 
August 1945 is still wreaking and agitating the 
minds of the citizens of India and the story which 
was once Boated that he died in the alleged plane 
crash on 1 8th August, 1 945 at Tai Hoku in Japan 
is not accepted by the Indians. It Was not possible 

KP/KP/C69/98/D VT/SG P 


for the Govt, of India to take any action at the 
present on the suggestion of Gen. Fujiwara of 
Japan to bring the ashes said to be of Netaji lying 
at Renkoji Temple to India. Some publications in 
respect of which mention is made by the petition- 
ers according to them are per se defamatory to the 
National Hero Subhas Chandra Bose. One of the 
most cherished rights of the Indians is the free- 
dom of speech and expression, yet it is important 
that this right is not exercised* to disturb public 
order or cause incitement to offence or defama- 
tion. 

(Paras 4. 5. 19) 

It was felt that there is a need to give a fresh 
look to such publications and proscribe such 
books or such portion of the books which spelt 
one way or the other on the subject of the death 
of Netaji Subhas Chandra Bose's pre-independ- 
ent activities in respect of which the Government 
of India is yet to complete enquiry. All fresh or 
new publications, shall also need a similar scru- 
tiny and all such scrutiny shall be made keeping 
in view Art. I9( 1 )(u) read with Art. 19(2) of the 
Constitution of India. 

{Para 19) 

For the reasons aforementioned, directions as 
follows were issued ; — (I) The Govt, of India 
shall launch a vigorous enquiry in accordance 
with law by appointing, if necessary, a Commis- 
sion of Enquiry as a special case for the purpose 
of giving an end to the controversy (a) whether 
Netaji Shbhas Chandra Bose is dead or alive; (b) 
if he is dead whether he died in the plane crash, 
as alleged; (c) whether the ashes in the Japanese 
temple are ashes of Netaji; (d) whether he has 
died in any other manner at any other place and. 
if so. when and how; (e) if he is alive, in respect 
of his whereabouts. (2) The Govt, shall take the 
people of India in confidence. (3) The Govt, shall 
at appropriate level cxamine/scrutinise all publi- 
cations pertaining to the matter as above and 
preoscribe, if necessary, all such publications 
which appear to touch the question of death or 
otherwise of Netaji if the same has the effect of 
disturbing the public order and causing incite- 
ment of violence. (4) The Govt., if so advised. ' 
shall inform all publication Houses to take its 
prior permission before any publication on the 
subject above is made and before granting such 
permission scrutinise in the manner as indicated 
above. (Para 20) 
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Cases Referred : Chronological Paras 
W.P. No. 1 805 of 1 997. DA 7-4- 1 998 (Cal) 7, 8 
AIR 1997 SC 3019: 1998 WBLR (SC) 9 : 1997 
AIR SCW 3052 7. 1 1 

Rudra Jyoti Bhattacharjee in person: M. B. 
Sarkar. Sr. Advocate, lor Respondents. 

PRABHA SHANKER MISHRA, C Jf. It 
is difficult for us to pick up the threads to have 
any well-knit statement of fact from the contents 
of the instant petition yet. after our several at- 
tempts and after hearing the petitioner in person 
and the learned Advocate representing the re- 
spondents Nos. ! to 4. we have been able to 
gather some bits from here and some hits from 
there to have some comprehension of the narra- 
tion in the petition. 

2. The Asiatic Society, Calcutta is impleaded 
as one of the respondents. We do not. however, 
find any reason why any prerogative order and/or 
direction be issued or made aginst the Society. 
Since, in our view, the Society is not a necessary 
‘-party, we are not persuaded to issue any notice to 
it. name of the 5ih respondent is accordingly 
delated and expunged. 

3. Alleged mysterious disapparance of Netaji 
Subhas Chandra Bose, according to the peti- 
tioner requires direction inter alia, to the re- 
spondents herein ( I ) to classify and disclose all 
documents relating to Netaji Subhas Chandra 
Bose including the Indian National Army; (2) to 
make a categorical statement whether name of 
Netaji was and still is in the list of war criminals 
drawn up after the Second World War and issue 
a press communique to the said effect: (3) not to 
allow any agency or publisher or any person to 
publish the story of the death of Netaji Subhas 
Chandra Bose in the alleged plane crash on 1 8-8- 
1945: (4) to disclose the stand of the Government 
oi India regarding Netaji Subhas Chandra Bose if 
he is found on Indian soil — "whether Govern- 
ment of India will welcome him or hand over him 
to the allied forces for trial as war criminal and 
make a press communique to that effect" and (5) 
to produce and or transmit all the records, files 
and documents as mentioned in Annexure ‘F’ to 
the petition about disappearance of Netaji Subhas 
Chandra Bose since August 18. 1945 and subse- 
quent thereto. 

I 4. Petitioner has stated and in doing so he has 
loniy echoed and joined a multitude of Indians 


that for his gallant deeds for independence of 
India. Netaji is recognised as one of the greatest 
national leaders of international importance that 
his mysterious disappearance on and from Au- 
gust 1945 is, still wreaking and agitating the 
minds of the citizens of India and that the story 
. wich was once Boated that he died in the alleged 
plane crash on 1 8th August, 1945atTai Hoku in 
Japan is not accepted by the Indians. 

5. One British Intelligence Officer allegedly 
informed one Amrik Singh Gill, who was await- 
,ing execution of death sentence, on 1 9th August. 
1945 that Netaji died in an aircrush on 18th 
August, 1945. Gill published the said informa- 
tion in a magazine of Netaji Centre Publication at 
Kualalampur, The same was reprinted in Jayshree. 
a Bengali magazine, in its Azad Hind Golden 
Jubilee number in October, 1993. Delhi Radioon 
2 1st August, 1945 made the announcement that 
Netaji died in an aircrush on 1 8th August, 1945 
(Ref., "A Springing Tiger" by Hue Toy, a Mili- 
tary Intelligence Officer of British Army). Quite 
'a few publications and information to the above 
effect followed and when the controversy thick- 
,'ened and mystery deepened, the Government of 
India constituted Netaji Enquiry Committee in 
j (he year 1956 with Sri Shuhnwaz Khan as the 
President and Sri Suresh Chandra Bose and Sri S, 
N. Moitru as Members. This was followed by 
appointment of of a Commission of Enquiry in 
the year 1 970. Netaji Enquiry Committee as well 
as the Commission of Enquiry submitted their 
reports. On 28ih August. 1 978, however, the then 
Prime Minister of India made a statement at the 
Hour of the Lok Subha iliat, “Shah Nawaz Cogi-j 
niittcc and Khosla Commission hold the report oT 
Netaji Subhas Chandra Bose's death following a 
plane crash ns true.; Si nee then reasonable doubts 
have been cast on the correctness of the two 
reports and various important contradictions in 
the testimony of the witnesses have been notice^ 
Sonic further contemporary official records ha\y, 
also become available. In the light of those doiib& 
and contradictions and those records, Govenj*:' 
'merit find it difficult to accept that theparjigfj 
conclusions are decks i ve’\ According to the ptjU-j 
lioner, the above statement of the then Prmvr 
Minister of India was a virtual and simuItan^ftWK 
burial of the Netaji Enquiry Committee and 
quiry Commission reports. However, on Hth, 
April. 1979 the then Minister of State for Home 
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; Affairs made a. statement on the Lok Sabha in 
reply to a question that was raised on the request 
by General Fujiwara of Japan for bringing the 
. alleged ashes of Netaji from Renkoji Temple to ' 
* India, 1 VIn the light of reasonable doubts cast on 
the correctness of; the conclusions reached in two 
enqiry reports on the death of Netaji Subhas 
^ Chandra Bose, the Government finds it difficult 
to accept that the earlier conclusions are decisive. 

It will, therefore, not be possible to take any 
action at the present on the suggestion of Gen. 
Fujiwara to bring the ashes”. According fd'the 
petitioner waxing and waning attitude ancFbc- 
haviour of the Government of India and other 
responsible persons have almost betrayed the 
design of precipitating and perpetuating the myth 
of the death of Netaji Subhas Chandra Bose in the 
alleged plane crash as reality without there being 
any serious effort to establish by hard and genu- 
ine evidence. 

The petition with the facts as above, how- 
ever, is littered with the statement that the then 
Government of India (British) after the ‘Seconds 
World War declared Netaji a war criminal and 
following the independence and almost simulta- 
neously to India's taking a scat/place i'ri the 
United Nations Organisation ratified arid agreed 
that war criminals of friendly countries' wqujrf be 
delivered by the country holding them;' thus 
agreeing that India would deliver all war crimi- 
nals of the Second World War to the Government 
of Great Britain, and since Subhas Chandra Bose 
was declared a war criminal by the Great Britain 
and India ratified and agreed to do so, it still holds 
Subhas Chandra Bose as War Criminal. The 
petitioner, in short, in this behalf has been agitat- 
ing and asking — Does Government of India still 
hold JSubhas Chandra Bose as a War Criminal 
and thus does it behove the Governmentto treat 
Subhas shabbily as above, who while alive as 
well as in death is the embodiment of the ideals 
and images of a (rue Indian for all fellow Indians. 

7. We have sumarised above the .jpaterial 
facts upon which the petitoner has sought for the 
reliefs as indicated above and omitted to mention 
particulars of information in any detail with 
respect to either statements or works about the 
death of Netaji as alleged and the mysterious 
disappearance, or on the Government of India 
even unwittingly as alleged,* still holding that 
Netaji is a war criminal. Narration of the facts. 


however, shall remain inconclusive if we do not 
refer to a recent case (W.P. No. I&05 of* 1997) 
which has been disposed of by a Bench of this 
Court on 7th April, 1998. The said petition was 
filed as vox populi when newspapers like the 
Bartaman in its publication of 23rd August, 1 997 
and the Anandabazar in its publication of 27th 
August, 1997 published/reponed that the then 
Defence Minister had stated that he would bring 
the ashes of Sri Subhas Chandra Bose from 
Renkoji Temple of Japan. After referring to the 
judgment of the Supreme Court in Union of India 
v. Bijon Ghosh. 1998 WBLR (SC) 9 ; (AIR 1997 
SC 3019) and the publications aforementioned, 
this Court in its judgment in the said case has 
staled as follows (at Page 302 1 of AIR) : — 

"When the Government of India intended to 
honour him by conferring the Bharat Rama Award 
and used in Press communique the expression 
‘posthumously', a petition under Article 226 of 
the Constitution of India was moved and against 
an interlocutory order therein a Special Leave 
Petition was preferred before (he Supreme Court 

We have no manner of doubt that a 

responsible Government of the people of India 
will do nothing which would undermine the 
stature and image of Netaji Subhas Chandra 
Bose. Except inrsuch proceedings in which any 
legal presumption is available, for purposes as 
the acceptance of ashes as that of Netaji Subhas 
Chandra Bose, it is not possible to accept that he 
died on 18-8-1945 or at any time thereafter un- 
less there is conclusive evidence. Any ashes of a 
dead person in the absence of such evidence 
cannot be accepted as that of Netaji by the people 
of India. It would be difficult to accept that the 
Defence Minister of the country has made a 
statement of such consequences without verifi- 
cation of the facts, yet responsible newspapers 
like Bartaman, Ananda Bazar have so reported 
and the petitioner has moved this Court as he is. 
as stated, alarmed that the Government of India 
has intended lo accept the factum of the death of 
Subhas Chandra Bose in the shape ofashes which 
are allegedly stacked and kept at Renkoji Tem- 
ple, Japan. Before closing the proceedings, how- 
ever, in view' of the assurance that nothing of the 
sort is likely to be done by the Government of 
India, we are inclined to order that before accept- 
ing the ashes which are allegedly kept at the 
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Renkoji Temple, Japan as that of Netaji Subhas 
Chandra Bose, the Government of India shall 
obtain full particulars and evidence and satisfy 
itself about the genuineness of the claim that the 
ashes kept at the Renkoji Temple of Japan are 
that of Netaji Subhas Chandra Bose and take the 
people of India in confidence." 

8 . Thus, on the questions of death of Netaji. 
that he died in the plane crash, that his ashes are 
kept at Renkoji Temple of Japan, that Govern- 
ment of India is almost accepting that Netaji has 
died and that his ashes arc being brought to India, 
in our view, are fully answered by the judgment 
in W.P. No. 1805 of 1997 dated 7th April.! 998. 
What needs, however, to be clarified for all 
‘concerned to bear in mind that Government of 
India did realise that full facts and evidence were 
required to be gathered from every person and 
place and it appointed first the Enquiry Commit- 
tee and next Enquiry Commission. After the 
reports of the Committee and the Commission 
were submitted, the then Prime Minister made 
categorical statement in the Lok Sabha that since 
the.- reports, reasonable doubts have been cast on 
their correctness, various important contradic- 
tions are noticed in the testimony of the witnesses 
and further contemporary official documentary 
reports have become available, “in the light of 
those doubts and contradict ions and those records. 
Government find it difficult to accept that the 
earlier conclusions are decisive 

9. Official stand of the Government as ex- 
pressed in the Lok Sabha on 28-8-1978 is reiter- 
ated on I I -4- 1 979 by the then Minister for State 
of Home Affairs. Two devi alio ns/aberrations, 
however, occurred first when Government of 
India intended to honour Sri Subhas Chandra 
Bose by conferring ‘Bharat Ratnu' Award and 
used in the Press Communique the expression 
posthumously and secondly recount by Defence 
Minister of the country made a statement that 
Government of India intended to accept the factum 
of death ol' Subhas Chandra Bose and bringing 
the ashes which are stacked and kept at Renkoji 
Temple in Japan. 

10. British quit India and the country got its 
indepence but with Dominion Status in the Brit- 
ish Empire on 15th August, 1947. The people of 
India, however, resolved to constitute it into a 
Republic and their Constituent Assembly on 26th 
day of November. 1949 adopted, enacted and 


gave to the People the Constitution oflndiu, tube 
effective on and from 26th of.Jqnuary, 1 950. On 
15th of August. 1947. India, indeed, achieved 
Independence and inherited the British sover- 
eignty as well tis British leghcy. When the people, 
however, adopted the Constitution and estab- 
lished the Republic. India unshackled itself from 
the yoke of past to start afresh with the goal of 
justice. Social. Economic and Political. Liberty 
of thought, expression belief, faith -and worship. 
Equality of status and of opportunity and to 
promote among them all Fraternity assuring the 
dignity of the individual and the unity and integ- 
rity of the Nation and guaranteed Equality of law 
and equality before law to all persons and 
freedoms of speech and expression, assembly 
peaceably and without arms, of association of 
Union and of movement freely throughout the 
territory of India and to reside and settle at any 
part of the territory of India. Article 13 of the 
Constitution declared laws’ineonsistent with or 
in deiTogation of the Fundamental Rights in Part 
III of the Constitution void and inhibited the 
State from making any law which took away or . 
abridged the rights conferred by Part III. 

1 1. The status Netaji Subhas enjoys in the 
Indian Republic is that of a person who is a 
Bjiahtt Ratnu. He enjoys a greater status in the 
hearts and minds of the people of India than a 
mere title which the Government bound by the 
rules of procedure intended to confer upon him. ■ 
The expression ‘posthumously* intheConiunique 
of the Government of India when Bharat Ratna 
was to be conferred indeed was a sad and irre- 
sponsible act at some executive level of the 
Government which caused wide-spread resent- 
ment and as noticed by the Supreme Court in 
Union of India v. Bijdn Ghosh. AIR 1 997 SC 
3019 (supra), “in deference to the feelings. st» ‘ 
eloquently expressed in this proceedings and 
which have no doubt conveyed to the Union of : 
India, the award was in fact not conferred and the 


proposal was dropped". Another aberrative act 
caused the filins of W.P, No. 1805 of 1997 and 

b- >1 

this Court has ordered j “before closing the pro- 
ceedings, however, in view of the assurance that 
nothing of the sort is likely to be done, by the 
Government of India we are inclined to order that 
before accepting the ashes which are allegedly 
kept at the Renkoji Temple at Japan as that of 
Netaji Subhas Chandra Bose, the Government of 
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their oppresivc acts was a criminal. For Indians. 


|999 

India 'shall obtain full particulars and evidence 
arid' satisfy itself about the genuineness of the 
claim that the ashes kept at Renkoji Temple of 
Japan are that of Nctaji Subhas Chandra Bose and 
take the people of India in confidence." 

12 . The two aberrations are outside the Luk 
Sabha. true, one which carried the expression 
'posthumously’ was a Communique ol die Gov- 
ernment of India which is deference to the popu-; 

tar feeling was withdrawn Inn the oilier, ilmt is lu 

say the statement of the Defence Minister in 

respect of the ashes of Nelaji was neither a 
statement in any of the Houses of Parliament nor 
ill any C ommuniqiu' of the Cinvcrnment of India. 
Thai was out and out a statement most unwit- 
tingly made by the Defence Minisierofthecontry. 

The Official stand of the t iovei inneni of India. 

thus, is that notwithstanding the reports of the 
Enquiry Committee and the Commission of En- 
quiry aforementioned, there are doubts as to the 

(tenth of Not ti ji in the manner ns reports indicated 

an<?%al there was/is a need to have further probe 
and enquiry to conclusively establish that Netaji 
tuts died, that he died in the plane crash, us 
alleged, and that his ashes arc lying in some 
temple in Japan. With such specific stand when, 

the Ciovermncnt has informed die Parliament 

more than once us above and no further enquiry 
or probe has yet been held, it is beyond imagina- 
tion that Government of India without further or 
fresh enquiry and/or probe would accept the 
factum of death of Netaji Subhas and/or of the 
alleged air-crash death and/or the ashes being 
kept at a temple in Japan. 

13 . Learned Counsel for the respondents has 
categorically assured the Court that Government 
of India has maintained and is maintaining even 
now that a furihcr/fresh enquiry /probe is re- 
quirrd and the information that Nctaji died in the 
plane-crash on August 18. 1945 is full of loop- 
holes. contradictions and therefore inconslusivc. 

14 . It is difficult to perceive why the peti- 
tioner has been harping on Nelaji being a war 
criminal for the Indian Republic and its people as 
declared by the British Government in year 1945 
or in year 1946. True people of India fought 
along with the British against Japan. German and 
Italy but they continued their war of Independ- 
ence against them until they quit India on 1 5th of 
August 1947. For British, one who stood against 


he was a freedom fighter. For British, who sup- 
ported their war efforts friends and allies. For 
India all who stood against aggression and subju- 
gation were friends. 

15. Nelaji Sublms Chandra Bose had launched 
his own war for Independence of India, formed 
Indian National Army U.N.A. ) marched ahead to 
free the people of India from subjugation and 
reached Indian territory of the Andaman 1 * and 
Kohima, Manipur. His was an arms ot Indians, 
foi ilu* Indians and for the Independence nl India 
Such a hero however when India achieved its 
independence was mysteriously missing. It t In- 
dia) has been waiting to welcome its Hero. He 
has. however, not been found yet. 

16. People m India uic not going, u is deal 
from the aforementioned events, to accept that 
their hero who led the first national Army is dead 
unless they are convinced after. seeing conclusive 
evidence in I Ivis regard. Who l he 11 will call Netaji 
a war criminal? Any Indian public except a 
traitor, a person who does not have the deference 
and lovu for the country aujJ its heroes alone can 
do so. We do not have any hesitation in conclud- 
ing .that the statements in documents which are 
lying archie ves’ which are to the e (Teel that Net si j i 
is a war criminal and all persons who have been 
saying such a thing are relics of the British Raj. 
The petitioner shall be well advised to disabuse 
himself of even remolcst/faintesi idea that the 
people of India, and the Government of India 
since it is the Government of the People of India, 
can ever in dreams would think of Netaji as a war 
criminal or a traitor. As we understand sane and 
understanding people in Great Britain too take 
him as one of the ablest sons of India and one of 
the most loved by the People of India. We see 
thus no reason why any Rule be issued to declas- 
sify and disclose all documents relating to Netaji 

Subhas Chandra Bose including Indian National 
• ^ * 

Army until such inquiry as is derived is held. 
Declassification and disclosure of the contents of 
sensitive documents cannot be insisted upon un- 
less one is satisfied that such disclosure would 
not be against the interest of the sovereignty and 
integrity of India, the Security of the States, 
friendly relations with foreign Stales, public or- 
der. decency or morality or in relation to con- 
tempt of Court or defamation or would not cause 
incitement to an offence (see Article 19 of the 
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Constitution) and if made would not harm the 
public micicM. In the iuni.uii ease wo have tea- 
sons to believe, any such disclosure would not 

help the can sc of ilu- public hr all, 

\17. We see absolutely no reason for any 
statement from the respondents whether Netaji 
Subhas Chandra Uoso in nUII in the Uni of war 
criminals drawn after the Second World War. As 
we have indicated above, no one much less peo- 
ple ot India, would allow any person to treat 
Netaji as a war criminal. For. Indians Netaji is 
one of the great patriots. 

18. It is difficult similarly to imagine how any 
Indian would think that Netaji would not be 
welcome on the Indian soil when Indians hold 
him amongst the best a few sons of India. The 
petitioner, as we have observed earlier, has been 
ill-advised to seek any disclosure from the Gov- 
ernment of India or such information whether 
government of India would welcome him or hand 
tfffn over to the Allied Forces for trial as war 
criminal. Such misconceived ideas, instead of 
helping the cause, as we have observed above, 
would cause dissensions and resentments and 
unnecessary bickerings. We are inclined how- 
ever to take notice of one aspect of the matter : 
There has been no positive attempt it seems after 
the statement by the Prime Minister in the year 
1978 and by the Minister of Slate for Home 
Affairs in 1979 that the findings in the reports of 
Netaji Enquiry 1 Committee and Commission of 
Enquiry were not eonelu.-n e ami decisive for a in 
further or fresh enquiry and no serious effort in 
this behalf has been made. It seems lapses have 
occurred from time to and public at large is 
dissatisfied, it is. therefore, necessary that re- 
spondents arc told that their silence may not be 
appreciated in the matter and they for obvious 
reasons, as indicated above, should proceed in 
some effective manner to enquire into the. cir- 
cumstances of the death, whether Netaji has died 
and if he is alive where is he, with due despatch. 
Various publications some saying Netaji has 
died, some saying — No, he has not, some 
accepting the plane crash story, some not accept- 
ing it, some suggesting that the ashes in the 
temple in Japan are that of Netaji and others not 
accepting, somc*believmg, and seriously, that 
Netaji is. still alive and is' available in some part of 
the world cause confusion and sometimes irrita- 
tion and anger in public. No publication which' 


would affect the friendly relations with foreign' 
Suites, public order, the sovc'iblg^nty iind^inlc^- 
rity of India, cause defamation or incitement to. 
an offence should be permitted. Wc have roasohs 
to think that such irresponsible* publications do 
sometimes affect public order and cause incite- ■ 
incut tu violence. 1 ■ ■ ; 

19., Some publications in respect of which 
mention is made by the petitioners which arc per 
se defamatory to the National Hero Subhas 
Chahd’ra Bose. One of the most cherished rights 
of the Indians is the freedom of speech and 
expression, yet it is important that this right is not 
exercised to disturb public order or cause incite- 
ment to offence or defamation. We have not. 
however seen such publications as a whole ex- 
cept such excerpts which are quoted by the peti- 
tioner for forming any conclusive opinion that 
books already published need to be prescribed. 
Yet we are satisfied that there is a need to give a 
fresh look to such publications and proscribe 
such books or such portion of the books which, 
spent one way or the other on the subject of the 
death of Netaji Subhas Candra Bose's pre- inde- 
pendent activities in respect of which the .Gov- 
.ernmeht* of India is yet to complete enquiry. All 
fesftfoi^new publications, in our view, shall also 
need a similar scrutiny and all such scrutiny shall 
be made keeping in view Article 19(1 Ha) read 
with Article 19(2) of the Constitution of India 
and the observations made above. 

20. For the reasons aforementioned, we tiro 

inclined to direct as follows 

\ 

( I ) Respondents shall launch a vigorous en- 
quiry in accordance with law by appointing, il 
necessary, a Commission of Enquiry as a special 
case' for the purpose of giving an end to the 


controversy 

(a)* whether Netaji Subhas Chandra Bose is 
dead or alive; 

(bV jf he is dead whether he died in the plane 
crash, as alleged; ■ ’ 

,,.|c) whether the ashes in the Japanese temple 
are ashes of Netaji; 1 ■ ,iVj 

(d) whether he has died in any other manner 
at any-olher place and, if so, when and how; 
(t*)*if he is alive, in respect of his whereabouts; 
(2) The respondents shall follow for the said 
purpose the directions of this Court given in 
No. 1805 of 1997 namely, to take the people 
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Muni, iiui Mul'ii Sycil Mil. Nourur Kclmmn Ltiu'killi v. Slide til West Bangui Cul. 15 
India in confidence; 

(3) Respondents shall at appropriate level 

cxiiminc/si'niliniHc nil piiblk-tiiioiis pt'ilnming lo 

the inatter as above and proscribe, if necessary, 
nil such publications which appear to touch the 
question of death or otherwise of Netaji if the 
same has the effect of disturbing the public order 
and causing incitement of violence: 

(4) Respondents, if so advised, shall inforip 
all Publication Houses to take its prior permis- 
sion before any publication or Hie subject above 
is made and before granting such permission ‘ 

scrutinise in ihr manner as indicated above. 

21. This disposes of the wj*it application.. 

B. BHATTACfiARYA, J. 22. 1 agree. 

\ 

Order accoidlugly. 


AIR 1999 CALCUTTA 15 

BIIACiAlJATI PROS AD IlANliKJlili 
AND RONOJIT KUMAR MITRA,JJ..‘ 

t [!',( Y 

Mcsulana Mufti, Syed Md. Noorur Rehman 
Barkati and others. Petitioners v. State of West 
Bengal und others, Respondents. 

W.P. No. 8I46(W) of 1997, D/- 4-3-1998^/*'; 

(A) Constitution of Indio, Art. 25 — * Re-./, 
strictionson use of microphone and loudspeak- 
ers at time ol’ giving A /.an — No violation of 
right under Art. 25 is involved. 

Imposition of restrictions on use of micro- 
phones and loud speakers at time of Azan is not 
violative of right under Art. 25. 

(Para 25) 

Azan is certainly an essential and integral part 
of Islam but use of microphone and.loud-speak- , 
efs are not an essential and an integral part. 
Microphone is a gift of technological ages, its 
adverse effect is well felt all over the world, It is 
not on!** a source of pollution but it is also a 
source which causes several health hazards. Tra- 
ditionally and according to the religious or- 
der, Azan has to be given by the Imam or the 
person incharge of the Mosques through thfcir 
own voice, this is sanctioned under the religious 
order. Azan is not a form of propagation but it is 
an essential and integral part of religion to meet 
at the prayer from a call being made through 

G P/J P/C39/98/SN V/U S A 


A/un. 

1 (Paras 25, 26,’ 27) 

(It) Constitution of liidln. Arts. 14 uml 
19(1 )(a) — Restrictions on use of microphone 
ut time of A /.tin by nuthorltles in West llcngnl 

— Other States not imposing such restrictions 

— No (liM'i'iniintilioii results. 

(Para 27) 

("C) Environmental (Protection) Act (20 of 
1986), S. 3 sound pollution — Citizens have 
right lo be protected ngniti.si excessive sound 
under Art. 19(1 )(a) of the Constitution. 

Constitution of India, Art. 10(l)(u). 

(Parn 27) 

Cases Referred : Chronological Paras 
1007 (2) Cul LJ 408 14, 18 

(1996) 4 All ER 903 R v. Secy of State for 
Transport ex, p. 14 

(1995-96) 100 Cal WN 617 1,7, 8, I I 

AIK 1080 SC 1033 18 

AIR 1989 SC 436 18 

AIR 1987 SC 1086 18 

AIR 1983 SC 75 : 1983 Tax LR 2407 18 

AIK 1061 SC 1402 25 

AIR 1 954 SC 282 25 

Kalyan Bandopadhyay and Kishore Dutt, for 
Petitioners; Roy Choudhury, for Respondents. 
M. C. Das and Mukhcrjcc, fur Pollution Control 
Board. 

BHAGABATI PROSAD BANERJEE, 
J. : — This matter was assigned by the Hon’blc 
Chief Justice before this Bench. The writ appli- - 
cation has been filed by Moulana Mufti Syed. 
Md. Noorur Rehman Barkati, Imam and Khatib. 
Tipu Sultan Shah i Masjid, Dharamtala and Chair- 
man Gharib Nawaz Educational and Charitable 
Society, Calcutta and eight others for a declara- 
tion that Rule 3 of the Environmental (Protec- 
tion) Rules, 1986 visa vis Schedule III of the said 
Rule do not apply in case of Mosques more 
particularly at the time of call of Azan from the 
Mosques and for the further declaration that 
Schedule III of the Environmental (Protection) 
Rules, 1 986 is ultra vires Articles ! 4 and 25 of the 
Constitution. The petitioners also prayed for with- 
drawal of all conditions and restrictions which 
were notified by the Police and other authorities 
pursuant to the order passed in the case of Om 
Birangana Religious Society ,v. State, reported in 
I00CWN6I7. 
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GOVERNMENT OF INDIA 
MINISTRY OF HOME AFFAIRS 

NOTIFICATION 
New Delhi, the 14.5.99 


- 3.0.339(E) - Whereas the Shah Nawaz Khan Committee and the Khosla 
Commission of Inquiry appointed by the Government of India in April, 1956 and July, 
1970 respectively to inquire into and- to report to the Government of India on the 
circumstances concerning the departure of Netaji Subhas Chandra Bose from Bangkok 
about (he 16°' August, 1945, his reported death as a result of an aircraft accident, and 
subsequent developments connected therewith had come to the conclusion that Netaji 
Subhas Chandra Bose met his death in an air crash; 

And, whereas there is a widespread feeling among the public that the issue of 
finding (tie truth about Netaji’s death still remains; 

V 

ft 

And. whereas there has been a consistent demand for a further inquiry into the 


matter; 



1 

I ft 

t 

^9 


* 






And, whereas the Calcutta High Court also directed the Government of India for 
a vigorous inquiry in accordance with Law, if necessary, by appointing a Commission of 
Inquiry for the purpose of giving an end to this controversy; 

An^, whereas a Motion was adopted on 24.12.1998 by the West Bengal 
Legislative Assembly wherein a demand has bpen made for a fresh inquiry into the 
matter to remove the mystery regarding the whereabouts of Nctaji Subhas Chandra 



Bose; 






And, whereas the Central Government is of thc opinion that it is necessary in 
appoint a Commission of Inquiry for the purpose of making an in-depth inquiry into a 
definite matter of public importance, namely, the disappearance of Netaji Subhas 
Chandra Bose in 1945; 

Now, therefore, in exercise of the powers conferred by sub-sections (!) and (2) 

* 

of section 3 of the Commissions of Inquiry Act, 1952 (60 of 1952), the Central 
Government hereby appoints a Commission of Inquiry consisting of Mr. Justice 
M.K-MUkherjee, a retired Judge of the Supreme Court of India. 

* 

2. The Commission shall inquire into all the facts and circumstances related to the 

disappearance of Netaji Subhas Chandra Bose in 1945 and subsequent developments 

connected therewith including 

(a) whether Netaji Subhas Chandra Bose is dead or alive; 

- (b) if he is dead, whether he died in the plane crash, as alleged; 

(c) . whether the ashes in the Japanese temple are ashes of Netaji; 

(d) whether he has died in any other manner at any other place and, if so, when and 
how; 

(e) if he is alive, in respect of his whereabouts. 
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3. The Commission shall also examine the manner in which the exercise of Scrutiny 
of Publications vouching upon the question of death or otherwine of No i«ji can be 
undertaken by the Central Government in the cireumnttmce*. 

4, The Commission shall submit iia report to the Central Government as soon as 
possible hut not later than uls moiults train the date of publication of this notification. 

S The headquarters ui the Commission shall be at New Delhi, and/or any other 
place os determined by die Commission. 

o. 1 he Central Government is of the opinion that, having regard to the nature of the 
inquiry to be made and other circumstances of the ease* ail the provisions of sub-section 
(2)i auh section (3), sub-section (4) and sub-section (5) of section 5 of the Commissions 
of Inquiry Act* l OS? (M of IQS2) should be made applicable to the said Commission and 
the Central Government in exercise of the povvojs cuideircd by sub-section (1) of the 
said section 5, hereby directs that nil the pi o visions ui die said sub-sections (2) to (5) of 
that section shall apply in tin* Cnmini^Muu, 

. Sd/- - 

(NTKH1L KUMAR) 

SPECIAL' SECRETARY (ISP) 
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- 5>- 5.1 ? '“In view of and in conformity with the preceding discussion the response of the 

;; ' ‘ If * 1 • ' ** -. - 

■ • |; Commission to the terms of reference, seriatim, is .as -follows:-- 

,.;^U ^|a) . Netajj: S.uhheLS ChiiiKlra 3ose is dead; ; 


: V- ;; 

.-jf , 


(b) He did not die in the plane crush, ns nlJeund; 

.. . . . ■ - ■ ' *■ - >r 

(c) ' The ashes in the Japanese temple are riot of Netaji; 

' V ■■■ (d) 


and 


• (e) Answer already given in (a) above, f 

; : ■, . ! 
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Mukherjee Commission 

From Wikipedia, the free encyclopedia 
Jump to: navigation, search 

The Mukherjee Commission refers to the one-man board of Mr, Justice Manoj 
Mukherjee , a retired judge of the Supreme Court of India which was instituted in 
1999 to enquire into the controversy surrounding the reported death of Subhas 
Chandra Bose in 1945. 


On April 30, 1998 that the High Court of Calcutta gave orders to the then BJP-Ied 
Government to "launch a vigorous inquiry as a special case for the purpose of giving 
an end to the controversy".ri1 

The purpose of the commission was the ascertain the following: 

1 . Whether Netaji Subhas Chandra Bose is dead or alive; 

2. If he is dead whether he died in the plane crash, as alleged; 

3. Whether the ashes in the Japanese temple are ashes of Netaji; 

4. Whether he has died in any other manner at any other place and, if so, when 
and how; 

5. If he is alive, in respect of his whereabouts. 

The commission is also the first to probe into the much publicized Soviet-connection. 
The basics of which are that Netaji Subhas Chandra Bose did indeed survive the end 
of the Second World War, and detained in a Siberian camp in the late 1940's. A 
former Russian General swore under oath to the commission that he had seen a true 
Soviet-cabinet paper detailing and discussing a "living" Subhas Chandra Bose, one 
year after his supposed death. 

Many, however, feel that with a new Congress controlled government now in power, 
the commission's results may be undermined. Many conspiracies abound, and many 
contain specific details that are damaging to the Congress Party and Indian Prime 
Minister Jawaharlal Nehru. 

Three researchers who helped find the declassified documents in the military archives 
of Paddolsk, Russia, Purabi Ray, Hari Vasudevan and Shobanlal Duttq Gupta, have 
also reported threats from unidentified persons upon their lives, if they did not stop 
their research. Many files and documents by the Union Home Ministry have been 
deemed a risk to national security and under Sections 123 and 124 of the Evidence 
Act and Article 74(2) of the Constitution of India, have not been disclosed to the 
commission. - 

The Mukherjee Commission is also not the first commission created to ascertain the 
death of Netaji Subhas Chandra Bose. The two previous commissions were the Shah 
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Newaz Commission (appointed by Jawahurlai Nehru) and The KJiosla Commission 
respectively. The Klmsln Commission, created by the government of Indira Gitndhi 
(daughter of Jawaharial Nehru), reported that all documents relating to Prime Minister 
Nehru inul the reports of Netaji Suhhna Clumdrn Hose were either missing or 
destroyed. 


[edit] Govt of In din rejects IVTuklicrjcc Commission report 

The Mukheijee Commission report was tabled in the I'liilmmcnl ol‘ India on Muy 17, 
2006. The report said that Netaji did not die in the alleged air crash of 1945 and the 
ashes at the Renkoji temple are not his ashes. The report also did not comment on 
Neluji’s alleged slay in Russia after 19-15 and culled for further investigation into the 
matter. However, the report said that Netaji could be presumed to be dead today. 

The Govt of India has rejected the findings of the Commission, saying that it did not 

agree with the findings. 

[ edit ] Mukherjee Commission report submitted 

^ The Death of Netaji remains a mystery. No one cooperated in the investigation and 
consequently the JMC of enquiry wus (breed to submit its unfinished work to the 
home minister Shivraj Patil. The main reason for this is the non-cooperation shown by 
the home ministry. The dissatisfaction caused resulted, in Justice Mukhcrjcc sending 
the report through his secretary rather than submit it in person. 

During the whole tenure of the investigation, only one country, Tuhvun has shown any 
real cooperation. Even the Govt of India refused io share some important intelligence 
liles under the pretext of them being sensitive. The Uul will be tabling this report 
along with the ATR to the parliament. At the moment the home minister has passed on 
this 500 page report to the Chi division oi tlie ministry for scrutiny. 

Subruta Rose, who was present in all the international trips mude by the JMC has said 
that apart from Taiwan, no other country has shown any cooperation. On the basis of 
the information available from Taiwan it is now confirmed that no air-crash took place 
on 1 filh August 104 5 which could have killed Netaji ns previously propagated. 

The commission had iried lo uncover fuels from trips lo Japan, Taiwan and Britain. 
■** The UP A govt has permitted the commission to visit Russia. Bose said that Russia too 
did not cooperate in lliis investigation. Officials in Russia had said (hat files were 
present in the former KGB archives but the commission was not even allowed to visit 
the archives. The hostile posture of the British, Japanese and Indiuu governments Is 
intriguing and seems to strongly point to an international conspiracy. In any case it is 
clear that Netaji Bose was seen in Russia in 1946. Lately American state departmnet 
has sent information to the commission which corroborate the fact that no aircrasli 
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took place in Taiwan. The request for intelligence papers from the Govt, of India 
elicited the official response that they cannot be opened as they are of a highly 
sensitive nature that may jeopardise international relations between India and some of 
its friend nations. 

The JMC commission was formed by the former NDA Government to investigate tire 
mystery snrroiindinj-'. Nelaji's denlii nt the end i>f world wnr II. I lie only kindness 
shown by the UPA Govt was to extend the commission's tenure by 6 months - from 
May 2005 to Mill November 2005. but the commission has now submitted its report 
to the Govt before the end dale. 

[edit] External links 

http://www.rashtrivasahara.com/2005 1 109/National.htm#2 005 1 1 0984 

INdians for Action - No. 1 site on the Netaji disappearance case 
hup ://w ww.ii idiaii.sforaction.com 

Mission Netaji - Committed to find the truth behind the disappearance ofNetnji 
http://www.missionnetaji.org 

^ Post Mukherjce Commission News Updates htlp://www. ucocilies.com/ann. 18 1045/ 


May 1 7 1 1 1 , 2000, Mukherjce Commission report made public by the Indian 
Government along with the Government's criticism. 
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W J», 27541 fWl of atfgf 


Mr. Subhns Chandra Basu. 


....Petitioner, 


Mr. Taruii Kumar Gliosh. 

...For U.O.l. 


The prayer of the learned counsel appealing on 
behalf of Union of India to extend the time for filing 

l 

the aflidavit-in-opposition is accepted, in the interest 
of justice. We axe, however, of the opinion that this is 
a fit case lor imposing costs on Union of India. We 

! j 

direct that the affidavit-in-opposition may now be filed 
within a period of two weeks from date} on payment of 
U)0 Gms. as costs. Reply thereto, if oijiy, may be filed 
one week thereafter. 


Let the matter appear in the list three weeks 


ne nee. 


Xerox plain copy of this order duly countersigned 
by the Assistant Registrar (Comt) tje given to the 
learned counsel for the parties py usual undertaking 

^ J'/lSURINDER SINGH NIJJAK, C J.| 


( HU • Ti> 1 i 

V \ ■* • b ■ 

i Jlj TPINAIU CHANDRA GHOSE, d.) 


* \ 






MS? 
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From : 1. SRI SUBHAS CHANDRA BASU 

Residing at- 86, Sadar Boxi Lane, 

P.O. Howrah, P.S. Howrah, 

Dist. Howrah, Pin - 711101. 

2. SRI PANKOJ HALDER 
Residing at- Village - Mathurapur, 

P.O. Mathurapur, P.S. Mathurapur, 

Dist. South 24-Parganas. 

Date : 11.03.2008 
To 

1. The Hon'ble Minister for Home Affairs, 

Government of India, 

New Delhi - 110001. 

2. The Hon'ble Minister of Foreign Affairs, 

Government of India, 

New Delhi. 


Sir(s), 

PL 

Sub: REAPPOINTMENT OF MUKHERTEE COMMISSION FOR 

COMPLETION OF INQUIRY INTO DISAPPEANCE 

AND/OR ALLEGED DEATH OF NETATI SUBHAS 

CHANDRA BOSE IN AUGUST, 1945. 

With due reverence and submission, we would like to place before you the following 

facts for immediate consideration and necessary action :- 

1. That with regard to mysterious disappearance of Netaji Subhas Chandra Bose first a 
three - member Inquiry committee, vide its Notification No.F-30(26) FEA/55 dated 
April 5, 1956, was appointed by the Government of India. The majority report which held 
that Netaji died in the aforesaid plane crash, was accepted by the Government of India. 

2. That the said majority view of that committee, however, did not satisfy the public in 
general. There was further demand by the members of the Parliament to raise a voice for 
further enquiry into the matter, Then the Govt, of India vide Notification No. 25/14/ 70- 
Poll. 11. 07.1970 constituted an Enquiry Commission headed by Shri G.D . Ghola, Retired 
Chief Justice of Punjab, High Court. The said Commission came to the conclusion that 
Netaji had succumbed to his inquiry sustained in the plane crash at Taihoku and that his 
ashes had been taken to Tokyo Japan. The findings of the Khosla Commission did not 
end the controversy surrounding Netaji's Death. 


3. That thereafter a Writ Petition being W.P. No.281 of 1998 was filed in the Hon'ble High 
Court, Calcutta to launch a vigorous inquiry into the alleged disappearance/ death of 
Netaji Subhas Chandra Bose in accordance with law by appointing a Commission of 


2 


GO 


( 


1 ~ . 

Inquiry and by an order dated April 30, 1998 the Hon'ble Division Bench, High Court, 

Calcutta, directed the Union of India for conducting an in-depth enquiry by appointing a 
Commission of Inquiry for the purpose, of giving an end to the controversy. 

h_ 4. That thereafter by a unanimous resolution adopted by the West Bengal Legislative 
Assembly on 24.12.1998 demanded that Government of India should make necessary 
arrangement for availability of records and documents in an outside India so' that the 
scholars and people could have access to them and also constitute a fresh Inquiry 
Commission to remove the controversy and/or whereabouts of Netaji Subhas Chandra 
Bose. 


5. That in the context, the Government of India appointed the one-man. Commissioner 
known as Mukherjee Commission by its Notification No.SO 339 (E) dated 14.05.1999. 

The said Commission shall inquire into the facts and circumstances related to the 
disappearance of Netaji Subhas Chandra Bose in 1945 and subsequent developments 
connected therewith includings 

l 

(a) Whether Netaji Subhas Chandra Bose is dead or alive; 

(b) If he is died, whether he died in the Plane Crash, as alleged; 

(c) Whether the ashes in the Japanese Temple are ashes of Netaji; 

(d) Whether he has died in any other manner at any other place and, if so, when 
and how; 

.(e) If he is alive, in respect of his whereabout; 

The Commission shall also examine the manner in which the exercise if security of 
publication touching upon the question or death of otherwise of Netaji can be 
undertaken by the Central Government in the circumstances. 

6. That the Mukherjee Commission had examined 131 Nos. of Witnesses and perused 308 
Nos. of Exhibits, and visited various probable places of death such as (i) Death in Red 

Fort, (ii) Death in Plane Crash, (iii) Death in Dehradun, (iv) Death in Sheopukalan and 

■ : ( « 

(v) Death in Faizabad, and also visited different foreign countries and ultimately came to 
the following conclusion/ findings on 07.11.2005 

(a) Netaji Subhas Chandra Bose is dead. 

(b) He did not die in Plane Crash as alleged. 

(c) The ashes in the Japanes Temple are not Netaji. 

(d) In absence of any clinching evidence a positive answer can not be given and, 

(e) Answer already given in (a) above; 

H c- 


In the matter of publication touching upon the death of or otherwise of Netaji, the 
Central Government can proceed on the basis that he is dead but did not die in the Plane 
Crash, as alleged. The said report was submitted before the Governmental of India on 
08.11.2005. 

* ■ 

A That the Mukherjee Commission report was tabled in Parliament on T/.Ui>,2UUt> and 
Government of India rejected I he imdingt* ul the Cum mission without assigning any 
reason for revert ion. The commissions lasts for about 6 years and 7 months from 
14/05,1999 to 0811.2005, A huge money from the public exchequer was spent for this 
purpose but Mukherjee Commissioner tailed to make any finding when, where and how 
Netaji Stibium t'h.nulia Horn* died, Fu rlhennotv, the Ciuimiietimm made a presumption 

as to death of Netaji due to expiry bf more than 108 years 9 months 9 days on 0711,2005 
(date of submission of report) since the date of birth of Netaji Subhas Chandra Bose was 
on 23,01 .1897, 

8, Thai Live Mukhcijue CoiiLnUtiSlun suggested dial an to publication touching Lhe death uf 
Netaji Subhas Chandra Boko, the Government of Indin can proceed on the basis that he 
is dead but not in the Plane crash, as alleged. The said controversy never ended rather 
after rejection 01 findings ol Mukherjee Cunmussion oiv lAUb.TUUo, Lhe controversy lias 
further ignited and encouraged. Though the object of the Commission was to make an 
end and to light on the points how, where and when Netaji Subhas Chandra Bose died. 

9, That the Mukjerjee Commission did not make any comment on Netaji alleged stay in 
Rusia in 1945 and called for further investigation into the matter. As citizens of India we 
have every right to know about the date and place and reason of death of our national 

“T 4 

leader of the country. 

- A 

. J 

jj. Under the above facts and circumstances, you are requested to reappoint Mukherjee 

t 

Commission to complete the Inquiry as per terms of reference into the disappearance and/ or 

alleged death of Netaji Subhas Chandra Bose in August, 1945 and/ or alleged stay in Soviet 

Russia. 


Yours faithfully, 

(Subhash Chandra Basu) 



(Pankaj Haider) 


DISTRICT : HOWRAH 


IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT 
JURISDICTION 
APPELLATE SIDE 


W.P. NO. OF 2008 

* 1 

IN THE MATTER OF : 

An application under Article 226 of 
the Constitution of India; 

And 

IN THE MATTER OF : 

SRI SUBHASH CHANDRA BASU & ANR. 

PETITIONERS 

-VERSUS- 
UNION OF INDIA & ORS. 

.... RESPONDENTS 


PETITION 


ON-RECORP 

SUBHASH CHANDRA BASU 

Petitio ne r- in- Perso ns 
Bar Association Room No. 12 
High Court, Calcutta 


SS-S Subhuh (Pei.) 


iPLED POS I 

ITo. 5 92/ Home/ 08 -1 1 1 [ 1 3 H 


Ministry of Lav and Justice 
11, Strand Road, Kolkata-l. 


Date s- 2.7.08 


o 

Sri S.K. 


Malhotra 


Dy. Secretary 

Ministry of Home Affairs 

IS DivnGDN Section 

9th floor, Loknayak Bhavan 

Khan Market 

Iff. Delhi. 


Sub:-WP K 0 . 8215 (W ) of 08 

Sri Subhash Chandra Basu & Anr . 

-V s- 

UOI & Ors, 


Sir, 


Enclosed please find herewith a copy 
of letter dated 27.6.08 received from 

our panel counsel Sri T.K. Ghosh, Advocatev 
which speaks for itself. 


You are requested to depute one conver- 
sant officer alongwith necessary instructions to 
meet our panel counsel to do the needful. 


Jbicls As above. 

1 

Wt L). 


Yours faithfully, 

( G.S. Makker ) 
Jr.CGA 



P I • -ft 


aran 


i Q y^-urna/# r 

Adv ocate. 

High Court, Calcutta. 


umaw r 



Kfioiii \o: 2 

I fifth y Hu rfn i afruil:* 

Vh. iSm V^scicf ii t (t in . 5 i *>i r 

I ax Nil. {()33)2UH - 2313 
K - n i n i l : kanwfrb* : a u!.u >k tic c m 
\ jsiltrift Hours : 6 ji.m. hi 1 ) jcm. 


! n\ \ii iih' if 24'ji vt .'A 
i hiimtirr . 


Hi- X* Mb k .trlu k tin m g . 
r J fl*u»r. kfi)k;ti;i tM l ill * 1 


By Hand 


I 'h rough Special Messenger 


I lie 2 ?" .lurk. 2 (>OX 


The Additional Government Counsel, 

Ministry of Law & Justice. 

Department of Legal Affairs, Branch Secretariat. 
1 1 . Strand Ruad.Kolkata - 700 001 . 
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Vour Ret'. File No. 5 92/ Home/08.' ill dated 2. 


Re W. P. No: 8215 (W) of 2008 N 
Sri Subhash Chandra Basu <1 Am 


-Vs- 


l nion of India & ■■ irs 


< 1 he matter is pending in the liun’ ble 1 J igh y u art , C a i e u l . ui t 

Dear Sir. 

This is to inform you that the matter was listed in the daily 
supplementary list dated 20.06.2008 of Their lordships The i ton 'hie 
Mr. Surinder Singh Nijiar. Chief Justice and the Mon'hle Justice Pirraki 
Chandra Chose under the head “MOTION (PIR)” and placed for hearing he lore 
1 heir Lordships on 20,06.2008 itself. 


At the time of hearing, i appeared on your behalf. I he matter wa - lie ml 
and alter hearing the Ld. Advocates for ihe respective parties ! heir ! ord'anp- 
were pleased to admit the writ petition directing to hear live matter wab V\ 1 
No: 2003 of 2006 (original side). Rudra Jyoti Bhattaeharjee a Ors. V > ■ ! r k : r 
of India & Ors. 

In this context, it is pertinent to mention here that the writ pt : it ion b m- 
W. P. No: 2003 of 2006 directed to be placed for hearing on 1 1.07.2008 


As such. 1 think affidavit-in-opposition is necessary to be filed m \\ P. 
No: 82 1 5 (W) of 2008 on or before 1 1 .07 2008 for protecting your interest 


This is lor your record and doing the needful. 


Thanking You. 




To 


Ho. 12014 / 6/ 08-Cdn. 

Government of India 

Ministry of Heme Affairs 
IS Division : Cdn Section 

9 01 Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi 

Dated , the 9 th July, 2008 


Shri Tarun Kumar Ghosh, if ■= 

Advocate, 

High Court, Calcutta, 

<G - N, Dr. Kartick Bose Street, 

1 st Floor, Kolkata - 700 009. 


Subject: \NP Wo. 82 { JV) of OS Siiri Subhash Chandra Basu & 

Anr. Vs UOI & Ors. 


Sir, 

Kindly refer to your letter dated 27 th June, 2008 addressed to the Additional 
Government Counsel, Ministry of Law and Justice, Kolkata and Ministry of Law and 
Justice Letter No. 592 / Home / 08-111/1803/431 dated 2 ,ld July, 2008 on the above 
mentioned subject . It is requested that more time say about one month or more 
may be sought beyond 1 1 th July 2008 from the Hon’ble Court for filing the affidavit 
as the writ petition require consultation with other Ministries such as Ministry of 

Parliamenta^/ Affairs and PMO 


Yours faithfully, 

.v ,, - r>nu (AmarChand) 

V 1 Under Secretary to the Govt, of India 

Tel:24610466 

£(<C 

Copy to : Shri G S Makkar, Jr. CCA, Ministry of Law and Justice, 1 1 Strand Road, 
Kolkata - 1. 


External Affairs, Ministry 
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MOST IMMEDIATE / BY FAX 


No. 12014 / 6/ 08-Cdn. 
Government of India 
Ministry of Home Affairs 
IS Division : Cdn Section 




To 


V s Po y\ 


Shri Tarun Kumar Ghosh, 
Advocate, 

High Court, Calcutta, 

10 - N, Dr. Kartick Bose Street, 
1 st Floor, Kolkata - 700 009. 


9 th Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi 

Dated , the 5 th Aug, 2008 


Subject: WP No. 8215 (W) of 08 Shri Subhash Chandra 
Basu & Anr. Vs UOI & Ors. 


Sir, 

Kindly refer to our letter of even number dated 9 th / 10 th July, 2008 
on the subject mentioned above. It is requested that the next date of 
hearing in the case may kindly be intimated to us immediately. 




1 



Yours faithfully, 

(Amar Chand) 
Under Secretary to the Govt, of India 

Tel:24610466 


Copy to : Shri G S Makkar, Jr. CGA, Ministry of Law and Justice, 1 1 Strand 
Road, Kolkata - I. i 



M ^ f 2 l f 
0*32 " 


|*-oJtc:c,-|ie, 


-■?;, ■■• ; 

'v . ■ ■ je '•-••*••■ -•• 

: - -V: ..«-j 4 .; ,•■ -,- ■■,-• 

■:.i ■; 

•! >v . . ' • 1 

;« i: ;»/ "■■•«••. 
fjv!;h »i . . ■ 

.. ‘ - 
•■ -■ -■*,. . ■ -., v v . ,<• . .-. 

' ' .- • . v : 

■ i '- ; .,v, ;y, ... •■ ,, ■ 

3j~. A\. 

' VV 


J 

V . 'rs 


'tftimk ^ ■ ftm 


■ - - i.i 

* -y i-'-i'ji 

.v | • 


r*‘ * 


* ■»* j ’ 

•* - •’* , 




v? : 




' ’ . 1 ;p 


■ t iAP AjlgTOiJW 

jwficueiij 


; . X v 

, “’-V 'I 


. 5 >> \ *■: *•*. v* y* ',v 


: ■ <: v 

sjfedeNi Siv. .• - . ^ s. 

t - jjg f ' 


tJflfP U; 

■ , ;' r ^u i : ' ' 

iJMi pue _ r t)u,^UO ‘UjOiF ■ ‘W. r • 1 V 538M1. JJt - ; 2 iOi! 

set,; Sn.p jatpr s«kjb '(?'*&• - t iL«np ; . 

*m lafiuouiB 6 f.;p ;o aofuL. j>* t. . 1 9 .» ; , 

\ j \ aSinpui os|B s^hiqj a^u, ..0 jawa-.. unites 

u?^s®m -2--.il? pus aJc-hg ...vi v p .. $gujns 

*U 0 !lBUjl« 3 (, jsijn.i j*- .y - «».y| • j - ■ sr- 


<u 


5o5 'TRTc ;‘*f y*^§3c ?***>* ' < 


l!**i-S00t/(9)W)|WJ .OUbt O) v »>idv 


Wr'.ir^e 8032 ££ - 6-<5 


I 


SENDING CONFIRMATION 
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MOST IMMEDIATE / BY FAX 



No.12014 / 6/ 08-Cdn. 

Government of India 
Ministry of Home Affairs 
IS Division : Cdn Section 

9 th Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi 

Dated , the 12 th Aug, 2008 

To 

Shri Tarun Kumar Ghosh, 

Advocate, 

High Court, Calcutta, 

1 0 - N, Dr. Kartick Bose Street, 

1 st Floor, Kolkata - 700 009. 


Subject: WP No. 8215 <W) of 08 Shri Subhash Chandra 
Basu & Anr. Vs UOI & Ors. 


Sir, 



Kindly refer to our letter of even number dated 9 th / 10 th July, 2008 
and 5 th Aug, 2008 on the subject mentioned above. It is requested that the 
next date of hearing in the case may kindly be intimated to us immediately. 


Yours faithfully, 



(Amar Chand) 
Under Secretary to the Govt, of India 

Tel:2461 0466 


Copy to : Shri G S Makkar, Jr. CCA, Ministry of Law and Justice, 11 Strand 
Road, Kolkata — 1. 





ttwt” U<cf 


S.K. Malhotra 
Deputy Secretary (Legal) 



No. 12014/6/08-Cdn. 
Dear Shri Makker, 


GOVERNMENT Of 


% IZA 


^ToTk'RJ 

MINISTRY OF HOME aFFriRS 
-»TcH, *3Fr ^ ifqkf 

LOK NAYAK Bti aWaN, KHAN MARKET 
V# i4«$V-110GG3 
NEW DELHi-l'i 00£i3 


Dated: the 13 th August, 2008 

1 3 AUT 29QB 


Please refer to your letter No. 592/Home/08-l ll/I 803/431 dated 
2-7-08 regarding WP No. 821 5(W) of 08 Sri Subhash Chandra Basu & 
Another Vs. UOI & others. We have been trying to contact Shri Tarun 
Kumar Ghosh, Advocate on phone, to know the next date of hearing, if 
any fixed in this case, but could not do so. In this connection, we have 
also sent letters dated 9-07-08, 5-08-08 and 12-08-08 to him under 
copy to you but no reply has been received. I shall be very grateful, if 
you kindly inform me immediately on phone or through by speed post, 
the next date of hearing if any, fixed by the Hon’ble Court and status of 
the case. My phone Nos. are: (i) 24697124 - (O) (ii) 25508732 - (R) 
(iii) 9899974868 - (M). 


it 


a. 


With kind regards. 



Shri G.S. Makker, 

Jr. CGA, 

Ministry of Law & Justice, 
1 1 , Strand Road, 

Kolkata -1 . 


Yours sincerely, 

2. 

(S.K. Malhotra) 



■ 




MOST IMMEDIATE / BY FAX 


No. 12014 / 6/ 08-Cdn. 

Government of India 
Ministry of Home Affairs 
IS Division : Cdn Section 

9 th Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi 

Dated , the 12 th Aug, 2008 

To 

Shri Tarun Kumar Ghosh, 

Advocate, 

High Court, Calcutta, 

10 - N, Dr. Kartick Bose Street, 

1 st Floor, Kolkata - 700 009. 


Subject: WP No. 8215 (W) of 08 Shri Subhash Chandra 
Basu & Anr. Vs UOI & Ors. 


Sir, 



Kindly refer to our letter of even number dated 9 th / 10 th July, 2008 
and 5 th Aug, 2008 on the subject mentioned above. It is requested that the 
next date of hearing in the case may kindly be intimated to us immediately. 

Yours faithfully, 

{Amar Chand) 
Under Secretary to the Govt, of India 

Tet:246 10466 

Copy to : .Shri G S Makkar, Jr. CGA, Ministry of Law and Justice, 11 Strand 
Road, Kolkata - I . 




\ 



No.l2014/6/08-Cdn. 
Government of India 
Ministry of Home Affairs 
IS Division: Cdn. Section 


Lok Nayak Bhavan, 9 th floor. ‘C’ Wing, 
Room No. 8, New Delhi, dt.4.9.08 


MOST IMMEDIATE/BY FAX 


IMMEDIATE/BY FAX 


\ 




To 


/ Shri Tarun Kumar Ghosh, 

Advocate, 

High Court, Calcutta, 

10-N, Dr, Kartick Bose Street, 

1st Floor, Kolkata 700 009. 

Subject: WP No.821 5 (W) of 08 Shri Subhash Chandra Basu & Anr. Vs UOI 

& Ors. 


Sir, 


Kindly refer to our letter of even number dated 9 th / 1 0 th July, 2008, 5 th 
Aug.2008 and 12 th Aug.2008 on the subject mentioned above. It is requested that 
the next date of hearing in the case may kindly be intimated to us immediately. 


Yours faithfully. 




(AMAR CHAND) 
UNDER SECRETARY TO THE GOVT. OF INDIA. 

Tel :246 10466 


Copy to: Shri G.S. Makkar, Jr. CGA, Ministry of Law and Justice, 1 1 Strand 
Road, Kolkata - 1 


- 
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To, 


SHiVRAJ V. PAUL 

W WrT 

HOME M'NISTER, INDIA 


May 15, 2006 


The Hon "ble Chairman, 
Rajya Sabha, 

New Delhi. 


Sir, 


I give notice of my intention to lay on the Table of 
Rajya Sabha the Report of the Justice Mukheijee 
Commission of Inquiry into the alleged disappearance of 
Netaji Subhas Chandra Bose, along with the Action Taken 
Report and the Statement of reasons for delay in laying the 
Report, on 17 th May, 2006. 
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MEMORAMH M OF ACTION TAKEN ON THE REPORT 
OF THE JUSTICE MUKHERJEE COMMISSION OF INQUIRY REGARDING 

THE ALLEGED DISAPPEARANCE OF 

NETAJI SUBHAS CHANDRA BOSE 

By Government of India Notification No. S.O. 339(E) dated 14' 11 May. 
] 999, Shri M.K. Mukherjee, retired Judge of the Supreme Court of India, was appointed 
under the Commissions of Inquiry Act, 1952, to inquire into all the facts and 
circumstances related to the disappearance of Netaji Subhas Chandra Bose in 1945 and 
subsequent developments connected therewith including - 

(a) whether Netaji Subhas Chandra Bose is dead or alive; 

(b) if he is dead, whether he died in the plane crash, as alleged; 

i v t 

(c) whether the ashes in the Japanese temple are ashes of Netaji; 

(d) whether he has died in any other manner at any other place and. if 
so, when and how; 

(e) if he is alive, in respect of his whereabouts. 

2. The Government have examined the Report submitted by the Commission on 8' 1 
November, 2005 in detail and have not agreed with the findings that - 

(a) Netaji did not die in the plane crash; and 

(h) the ashes in the Renkoji Temple were not of Netaji. 

3. This Report is placed before the Houses as required under sub-section (4) of 
Section 3 of the Commissions of Inquiry Act, 1952. 




- 





)»\ j 




OPINION 

Re. Writ petitions pending before the Calcutta High Court regarding the 
disappearance ofNetaji Subhas Chandra Bose. 


* 


This reference has been made to me pursuant to a meeting held at the PMO 
on 01.09.2008, attended by the Law Secretary. My opinion has been sought as to 
the further course of action with respect to the 3 writ petitions pending adjudication 
before the Calcutta High Court regarding the Action Taken Report on the Justice 
Mukherjee Commission of Inquiry which was appointed to inquire into the alleged 
disappearance ofNetaji Subhas Chandra Bose. 

As far back as 1997, the Supreme Court in the case Union of India vs. Bijan 
Ghosh, while dealing with the different views on the disappearance ofNetaji Subhas 
Chandra Bose observed, as follows:- 

" We need not, therefore, go into the question whether the word 

'posthumously' has been justifiably used in the press communique or the 
wider question whether there is enough material available for reaching 
the conclusion that Netaji Subhas Chandra Bose died either in the air- 
crash of 18 th August, 1945 or at any time thereafter. This is a wider issue 
on which undoubtedly in future as in the past, there will be divergent 
views " 

There are different view points on whether Netaji Subhas Chandra Bose was 
actually killed in the air crash or whether the air crash never actually took place. It 
is not unknown that on the same material, different people, including Judges of 
High Court and Supreme Court come to different conclusions. This case is no 
different. It should not be forgotten that Netaji is very sentimental issue in India, 
and mention of his name arouses strong emotions. Therefore, the matter has to be 
handled carefully without hurting the sentiments of people, including the writ 
petitioners. 

The disappearance of Netaji Subhas Chandra Bose has engaged the 
attention of Government right from the very beginning. The Government of India 
has, so far, appointed 3 committees /commissions to inquire into the matter. The 
first one was a Committee, known as Shah Nawaz Committee, consisting of three 
members, which was appointed in the year 1956. Two members of the said 
Committee came to the conclusion that Netaji died in the plane crash at Taihoku, 
Formosa (now Taiwan), on 18 lh August, 1945 and that his ashes were taken tc'^"* 
Tokyo and preserved in the Renkoji Temple there. The other member of the 
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Committee submitted a dissenting report. The Government of India accepted the 
majority report. 

The second was a one-man Commission under Justice G.D. Khosla which 
was appointed in 1970. This Commission submitted its report in the year 1974 and 
this Commission also came to the conclusion that Netaji died in the plane crash at 
Taihoku on 18 th August, 1945 and the ashes preserved in the Renkoji Temple, 
Tokyo, are those of Netaji. 

Subsequently, writ petition was filed before the Calcutta High Court and a 
Division Bench by its judgment dated 30.04.1998, directed the Union of India to re- 
inquire into the alleged disappearance of Netaji in accordance with law by 
appointing a Commission of Inquiry. This was followed by a motion adopted by 
the West Bengal Legislative Assembly on 24.12.1998 demanding that the 
Government of India should make necessary arrangements for availability of 
records and documents in and outside India so that the scholars and people could 
have access to them and also institute a fresh inquiry into the matter to remove the 
mystery regarding the whereabouts of Netaji Subhas Chandra Bose. 

Therefore, the Government of India appointed a Commission headed by 
Justice M.K. Mukhexjee, Retired Judge of the Supreme Court, on 14.05.1999 to 
inquire into all the facts and circumstances related to the disappearance of Netaji 
Subhas Chandra Bose and subsequent developments connected therewith, 
including- 

a) whether Netaji Subhas Chandra Bose is dead or alive; 

b) if he is dead, whether he died in the plane crash, as alleged; 

c) whether the ashes in the Japanese temple are ashes of Netaji; 

d) whether he has died in any other manner at any other place and, if 
so, when and how; 

e) if he is alive, in respect of his whereabouts. 


The Justice Mukheijee Commission of Inquiry [hereinafter referred to as 11 J MCI"] 
submitted its report on 08.11 .2005 with the following findings- 


Terms of reference 

a) whether Netaji Subhas Chandra 
Bose is dead or alive; 

b) if he is dead, whether he died in 
the plane crash, as alleged; 


Conclusion of the Commission 

a) Netaji Subhas Chandra Bose 
is dead. 

b) He did not die in the plane 
crash, as alleged; 
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c) whether the ashes in the Japanese 
temple are ashes of Netaji; 

d) whether he has died in any other 
manner at any other place and, if so, 
when and how; 

e) if he is alive, in respect of his 
whereabouts. 


c) The ashes in the Japanese 
temple are not of Netaji; 

d) In the absence of any 
clinching evidence a positive 
answer cannot be given; 

e) Answer already given in (a) 
above. 


The Commission also observed as under:- 


" 5 . 1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view- consequent upon its above 
findings- that in undertaking the scrutiny of publications touching upon 
the question of death or otherwise of Netaji, the Central Government can 
proceed on the basis that he is dead but did not die in the plane crash, as 
alleged." 


It is the Government's case that the report of JMCI was thoroughly 
examined. It was found that the Commission's inquiry was inconclusive in many 
ways and it had not been able to provide definitive findings. The finding of the 
JMCI that Netaji did not die in the plane crash is based on non-availability of 
'clinching evidence'. Shah Nawaz Committee of 1956 and Khosla Commission of 
1970 also encountered the same predicament. They, therefore, relied on the oral 
evidence of the witnesses, including those who were co-passengers of Netaji in the 
said ill-fated plane and came to the conclusion that Netaji died in the plane crash 
on 18 th August, 1945 and that he was cremated in Taiwan Crematorium and his 
ashes were taken to Tokyo and preserved in the Renkioji Temple. 

The view of the Government, as indicated in the note sheet, appears to be 
that the findings of JMCI do not appear to conclusively disprove the plane crash 
story in the face of overwhelming oral evidence, particularly of those who were co- 
passengers of Netaji and also the doctors and staff of the Hospital where he was 
treated for third degree bum injuries sustained in the plane crash. The Government 
of India did not accept the conclusions of JMCI. 

The report of the JMCI was placed before both the Houses of Parliament 
along with the Action Taken Report [for short "ATR"] on 17.05.2006 as per Section 3(4) 
of the Commissions of Inquiry Act, 1952. The relevant portion of said ATR reads 
as follows 

"2. The Government have examined the Report submitted by the 
Commission on 8 th November, 2005 in detail and have not agreed with 
the findings that- 

a) Netaji did not die in the plane crash; and 
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b) the ashes in the Renkoji Temple were not of Netaji. 

3. This Report is placed before the Houses as required under sub-section 
(4) of Section 3 of the Commissions of Inquiry Act, 1952." 

Having taken the aforesaid stand, the stand should be defended by the 
Government of India in the Calcutta High Court in the pending writ petitions. The 
Government should defend its stand that the earlier reports had been accepted by 
the Government and before considering the contrary stand. There should have been 
good reason or evidence to indicate that Netaji Subhas Chandra Bose did not die in 
the plane crash on 18 th August, 1945. The Government should proceed on the basis 
that he died in the plane crash. The Government should point out that the findings 
in the two earlier reports are substantiated by oral evidence. Though Mukherjee 
Commission worked for 6 years and 7 months, it could not find any proof that 
Netaji Subhas Chandra Bose died in any other manner. Therefore, there is no 
reason for the Government of India to accept that the earlier two findings were 
incorrect. 

It should be pointed out that it is always open to the Government of India to 
accept or reject the findings of a Commission. The Commissions of Inquiry Act, 
1952 provides that the report of the Commission along with the ATR has to be 
placed before Parliament so that Parliament can take necessary action in the matter 
as it may be advised. No action has been taken by Parliament and, therefore, it may 
be prayed that the matter should be treated as closed. 

However, since the Calcutta High Court has taken cognizance of the matter 
and has issued notice in the writ petition, the Government would have to defend its 
decision not to accept the JMCI. It would have to be pointed out to the High Court 
that the decision of the Government does not suffer from arbitrariness as there are 
good grounds for the Government not to accept the report of JMCI [as mentioned 
in the Note Sheets and the affidavits already filed in the High Court] . It should be 
emphasized that the report and findings of the Commission of Inquiry are meant 
for information of the Government. [T.T. Antony vs. State of Kerala, (2001) 6 SCC 181], 

Therefore, in my opinion, the Government was within its rights in not 
accepting the report of JMCI. The said finding is not a finding of a court of law 
which binds the parties to the dispute. The Government is not obliged to accept the 
report. The prayer in the writ petition that the ATR dated 17.05.2006 should be 
quashed essentially seeks to challenge the decision of the Government. The 
decision of the Government does not suffer from an illegality or arbitrariness. 
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Now, I may briefly deal with the contentions in the writ petition. 

1. Insofar as Writ Petition No. 8215 (W) of 2008 filed by Subhash Chandra 
Basu and others is concerned, the grievance of the Petitioners seems to focus 
on the failure to give reasons in the ATR for not agreeing with the findings 
of the JMCI. The answer is that reasons existed which are in the file 
[Menaka Gandhi’s case] Therefore, the reasons, as available in the file on 
which the decision was taken, should be placed on record. There is an 
averment in paragraph 15 of the Writ Petition that there is 'recently' an order 
of Central Information Officer whereby some secret and top secret files have 
become available which were not made available to the Mukherjee 
Commission of Inquiry. The said order has not been annexed, but references 
to some newspaper articles have been made. T his require s to be looked into. 
If there is no such order or any top secret file, the same should be brought on 
affidavit before the High Court. If there is such an order the matter may be 
looked into as to whether it requires reconsideration. The prayer in the said 
Writ Petition is to reappoint or continue the Mukheqee Commission of 
Inquiry, which should be opposed in as much as Mukherjee Commission 
took 6 years and 7 months and there is no fresh material or record which 
was not before the Mukheijee Commission which justifies the 
reappointment or reopening of the Mukheijee Commission of Inquiry. 

2. I have briefly gone through the Writ Petition filed by Rudra Jyoti 
Bhatacharya being WP No. 2003 of 2006 and I find that a detailed counter 
affidavit had already been filed in the said matter sometime in October, 2007 
reflecting the stand of the Government. The said counter affidavit seems to 
be sufficient for the present purposes to deny the prayer in the Writ Petition 
which essentially seeks to challenge the Action Taken Report of the 
Government of India dated 17 th May, 2006, 

3. I have also briefly seen the Writ Petition No.27541(W) of 2006 filed by Shri 
Aseem Kumar Ganguli against the UOI and others. It appears that a 
detailed counter affidavit had been filed by the Government in consultation 
with Ministry of External Affairs and Netaji Subhas Research Bureau, 
Kolkata. The said Writ Petition seeks to restrain the Government of India 
from making any grant to Renkoji Temple, where the ashes of Netaji are 
supposed to have been kept. I find that a categorical statement has made in 
the counter affidavit filed by the Government [at para 15 page 166] that the 
Government of India does not spend any money to maintain the ashes kept 
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in Renkoji Temple, Tokyo. I understand that this implies that the 
Government of India is not making any grant to said temple through any 
Ministry or in any manner whatsoever. This needs to be established before 
the Court. 


f Qrr\J-'\C 

[Milon K. BaHerjijV 

Attorney General for India 

New Delhi. 

ll ,h December, 2008 
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Phone: 22486515 


Govt, of India 
Ministry of Law and Justice 
Deptt. of Legal Affairs, Branch Secretariat, 
1 1 , Strand Road, 2 luJ floor, 
KOLKATA - 700 001. 







Dated 25th November, 2008 


J>No. t&£if/Home/08-Lit.III/ 

To 

Shri S.K. Malhotra, 

Deputy Secretary (Legal), 

Ministry of Home Affairs, Lok Nayak Bhavan, 
Khan Market, NEW DELHI - 110 003. 


Sub: W.P.No. 8215 (W) of 2008 

Sri Sub hash Chandra Basu & Anr. -vs- Union of India & Ors, 


Sir, 


Please note that in this Writ Petition prayer has been made by the 
Petitioners for an order commanding the Central Govt, authority to re-appoint 
or re-open Mukherjee Commission to complete and/or conduct further enquiry 
into the alleged death or dis-appearance of Netaji Subhas Bose in 1945 in 
view of the recent order passed by the Central Information Officer directing 
the Prime Minister’s Office to disclose 29 ’Secret’ and ’top Secret’ documents 
as reported in "Bartaman” and “ Ananda Bazar Patrika” Newspapers dated 
20.2.2008 and 27.3.08. 



Please note that Shri R.N. Das, Special Counsel and Shri Tarun 
Kumar Ghosh, Advocate, have been engaged to appear on your behalf. The 
matter was discussed with Shri R.N. Das, Special Counsel yesterday. Tlten 
Shri R.N, Das, Spl. Counsel is of the opinion that the Deptt. should furnish 
parawise comments and brief hist 017 of the case immediately to him as the 
matter is very serious one so that the Affidavit in Opposition can be prepared 
without further loss of time. The matter may come up any day before the 
Division Bench presided over by the Llon’ble Chief Justice. Shri R.N, Das, 
Spl. Counsel also desires that a responsible officer from Ministry of Home, 
who is conversant with the matter, should come down to Kolkata immediately 
to brief him, You may kindly contact Shri R.N. Das, Special Counsel (Mobile 
No. 9830268681) and discuss the matter with him. 

Yours faithfully, 

(S.Bhattacharyya) 
Additional Govt, Advocate/Incharge 




Copy to: 

Shri Tamil Kumar Ghosh, Advocate, High Court, Kolkata, 

- He is requested to get in touch with Shri R.N. Das, Special Counsel. 


(S.Bhattacharyya) 
Add it io nal Go vt . Advocate/Incharge 


25/li 2008 17:32 FAX 03322878191 
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fax:033-223 II 646 



Phone: 22486515 


Govt, of India 

Ministry of Law and Justice 
Deptt of Legal Affairs, Branch Secretariat, 

1 1 , Strand Road, 2 nd floor, 

KOLKATA -700 001. 

F.No 1204/Home/06-Lit.III/ Dated 25th November, 2008 

To 

Shri S.K Malhotra, 

Deputy Secretary (Legal), 

Ministry of Home Affairs, Lok Nayak Bhavan, 

Khan Market. NEW DELHI - 1 10 003. 

Sub: W.P No. 8215 (W) of 2008 

Sri Subhash Chandra Basu & Anr. -vs- Union of India & Ors 


Sir, 


Please note that in this Writ Petition prayer has been made by the 
Petitioners for an order commanding the Central Govt, authority to re-appoint 
or re-open Mukherjee Commission to complete and/or conduct further enquiry 
into the alleged death or dis-appearance of Netaji Subhas Bose in 1945 in 
view of the recent order passed by the Central Information Officer directing 
the Prime Minister’s Office to disclose 29 ‘Secret’ and ‘top Secret’ documents 
as reported in “Bartaman” and “ Ananda Bazar Patrika” Newspapers dated 
20 2.2008 and 27.3.08. 

Please note that Shri R.N. Das, Special Counsel and Shri Tarun 
Kumar Ghosh, Advocate, have been engaged to appear on your behalf. The 
matter was discussed with Shri R.N. Das, Special Counsel yesterday Then 
Shri R.N. Das, Spl. Counsel is of the opinion that the Deptt. should furnish 
parawise comments and brief history of the case immediately to him as the 
matter is very serious one so that the Affidavit in Opposition can be prepared 
without further loss of time. The matter may come up any day before the 
Division Bench presided over by the Hon’ble Chief Justice. Shri R.N Das, 
Spl. Counsel also desires that a responsible officer from Ministry of Home, 
who is conversant with the matter, should come down to Kolkata immediately 
to brief him You may kindly contact Shri R.N. Das, Special Counsel (Mobile 
No. 983026868 1) and discuss the matter with him. 


P k&y j&u. jP- cy> 
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Yours faithfully, 

( S . Bhattacharyy a) 
Additional Govt Advocate/Incharge 
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25/11 2008 17:33 FAX 03322876191 


MOL KOLKATA 



Copy to: 

Shri Tarun Kumar Ghosh, Advocate, High Court, Kolkata 
He is requested to get in touch with Shri R.N, Das, Special Counsel 


(S. Bhattacharyya) 
Additional Govt Advocate/Incharge 
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No. 1 2014/1 2/07 -Cdn . 
Government of India 


Ministry of Home Affairs 
IS Division/Cdn. Section 


9 lh Floor, Lok Nayak Bhavan, 
Khan Market ,New Delhi-3. 
Dated: 27 th November, 2008 


OFFICE MEMORANDUM 




Subject ; Writ Petitions filed in the High Court of Kolkata regarding Netaii 
Subhas Chandra Bose 


The undersigned is directed to state that as per decision taken in the 
meeting held on 1.9.2008 taken by Secretary to PM on the above mentioned 
subject, brief note alongwith the relevant files i.e. (i) WP No. 2003 of 2006 - Rudra 
Jyoti Bhattacharya Vs UOI on Netaji Subhas Chandra Bose. [ F.No. 1/12014 / 5 / 
2007 - Cdn (ii) WP No. 27541 (W) of 2006 filed by Sri Ashim Ganguly & Anr Vs UOI 
and Others. [ F.No. 12014 / 12 / 2007 - Cdn and (iii) WP No. 8215 (W) / 2008 filed 
by the Subhash Chandra Basu and Others. F.No. 12014 / 6 / 2008 - Cdn were sent 
to Ministry of Law on 18 th September, 2008 [ by name to Shri S K Dullo, Addl Govt. 
Counsel] to suggest the course of action to be taken by MHA for filling affidavit on 
behalf of MHA, Office of the Prime Minister, Ministry of External Affairs, Ministry of 
Parliamentary Affairs and Netaji Research Bureau as also to obtain the advice of the 
Attorney General of India in the case and for securing the services of a senior most 
Counsel for representing the Government in the case. The response of the Ministry 
of Law is still awaited. 

2. Deptt of Legal Affairs, Branch Sectt. Koikata vide letter No. 1204/Home/06- 
Lit.lll dated 25 th November, 2008 (copy enclosed) has informed that W.P. No. 
8215(W) of 2008 - Shri Subhash Chandra Basu & Anr vs Union of India may come 
up any day before the Division Bench presided over by the Hon’ble Chief Justice. 
Therefore, Department should furnish parawise comments and brief history of the 
case immediately to Shri R.N. Das, Spl Council as the matter is very serious one so 
that the Affidavit in Opposition can be prepared without further loss of time. Further, 
a responsible officer from MHA who is conversant with the matter should come 
down to Kalkata immediately to brief Spl Counsel. 

3. In view of the position explained above, Ministry of Law and Justice is 
requested to expedite their advise in the matter, immediately. 









(S K Malhotra) 
Deputy Secretary to the Govt, of India 
Tele : 2469 71 24 


Ministry of Law and Justice, 
Shastri Bhawan, New Delhi. 


x 


No. 12014/1 2/07-Cdn. 
Government of India 
Ministry of Home Affairs 
IS Division/Cdn. Section 


9 th Floor, Lok Nayak Bhavan, 
Khan Market ,New Delhi-3. 
Dated: 2 nd Dec, 2008 


OFFICE MEMORANDUM 


Subject : Writ Petitions filed in the High Court of Kolkata regarding Netaji 
Subhas Chandra Bose 

The undersigned is directed to refer to this Ministry’s O.M of even number 
dared 27 th Nov, 2008 on the above mentioned subject and to request that the advite 
of Ministry of Law and Justice may kindly be expedited so that further action in the 
matter could be taken accordingly. Needless to act, the Branch Sectt., Kolkata 
Department of Legal Affairs is pressing hard for furnishing parawise comments and 
brief history of the case without any further delay. 



(Amar Chand) 
Under Secretary to the Govt, of India 
Tele : 2461 0466 


To, 

Shri S K Dullo, 

Addl Govt. Counsel, 
Department of Legal Affairs, 
Ministry of Law and Justice, 
Shastri Bhawan, New Delhi. 
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Fax:033-22311646 


Phone: 22486515 


Govt, oflndia 
Ministry of Law and Justice 
Deptt. of Legal Affairs, Branch Secretariat, 
1 1, Strand Road, 2 Ild floor, 
KOLKATA - 700 001. 
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I>No *®«/Home/O0-Lit.III/ 

To 

Shri S.K. Malhotra, 

Deputy Secretary (Legal), 

Ministry of Home Affairs, Lok Nayak Bhavan, 
Khan Market. NEW DELHI - 1 1 0 003. 


Dated 25th November, 2008 


Sub: W.P.No, 8215 (W) of 2008 

Sri Subhash Chandra Basu & Anr. -vs- Union oflndia & Ors. 


Sir, 


Please note that in this Writ Petition prayer has been made by the 
Petitioners for an order commanding the Central Govt, authority to re-appoint 
or re-open Mukherjee Commission to complete and/or conduct further enquiry 
into the alleged death or dis-appearance of Netaji Subhas Bose in 1945 in 
view of the recent order passed by the Central Information Officer directing 
the Prime Minister’s Office to disclose 29 ‘Secret’ and ‘top Secret’ documents 
as reported in “Bartaman” and “ Ananda Bazar Patrika” Newspapers dated 
20.2.2008 and 27.3.08. 

Please note that Shri R.N. Das, Special Counsel and Shri Tarun 
Kumar Ghosh, Advocate, have been engaged to appear on your behalf. The 
matter was discussed with Shri R.N. Das, Special Counsel yesterday. Then 
Shri R.N. Das, Spl. Counsel is of the opinion that the Deptt, should furnish 
parawise comments and brief history of the case immediately to him as the 
matter is very serious one so that the Affidavit in Opposition can be prepared 
without further loss of time. The matter may come up any day before the 
Division Bench presided over by the Hon’ble Chief Justice, Shri R.N. Das, 
Spl. Counsel also desires that a responsible officer from Ministry of Home, 
who is conversant with the matter, should come down to Kolkata immediately 
to brief him. You may kindly contact Shri R.N. Das, Special Counsel (Mobile 
9830268681) and discuss the matter with him. 

Yours faithfully, 

(S.Bhattacharyya) 
Additional Govt.Advocate/lncharge 





l 



Copy to: 

Shri Tarun Kumar Ghosh, Advocate, High Court, Kolkata. 
He is requested to get in touch with Shri R.N. Das, Special Counsel. 


(S.Bliattacharyya) 
Additional Govt. Advocate/Incharge 


A 


GOVERNMENT OF INDIA 



S K Malhotra 

Deputy Secretary (Legal) 


ministry of home affairs 


efitp ’Hct-i, WFT 

LOK NAYAK BHAWaN, KHAN MARKET 


Tele : 011-2469 7124 


10003 

NEW DELHI-11 0003 


D.O. No. 12014/ 6/ 08-Cdn. 


Dated, the 9 th J&ty 200^. 


Dear Sir, 


Kindly refer to your Letter No. 915/11 / C / 2 / 2008 - Pol dated 23 rd June, 
2008 enclosing therewith a copy of the Writ petition No. 8215 (W) of 2008 filed in 
the Calcutta High Court and the ID No. 915/1 1/C/2/2006-Pol. Dated 4.9.2008 on 
the Writ Petition No. 2754/2006 - Shri Ashim Kumar Ganguly and others Vs Union 
of India and others. 

2. The matter was referred for advice of AG through the Ministry of Law. A 
copy of the advice of the AG, in this regard is enclosed. The AG has, inter-alia 
advised that “there is an averment in paragraph 15 of the Writ Petition that there is 
‘recently’ an order of Central Information Officer whereby some secret and top 
secret files have become available which were not made available to the 
Mukherjee Commission of Inquiry. The said order has not been annexed, but 
references to some newspaper articles have been made. This requires to be 
looked into. If there is no such order or any top secret file, the same should be 
brought on affidavit before the High Court. If there is such an order the matter 
may be looked into as to whether it requires reconsideration. The prayer in the 
said Writ Petition is to reappoint or continue the JMCI, which should be opposed in 
as much as Mukherjee Commission took 6 years and 7 months and there is no 
fresh material or record which was not before the Mukherjee Commission which 
justifies the reappointment or reopening of the Mukherjee Commission of Inquiry. 
The petitioner seeks to reappoint or reopen the Justice Mukherjee Commission of 
Inquiry (JMCI) to complete and/or conduct further enquiries into the alleged death 
or disappearance of Netaji Subhas Chandra Bose, on the ground that more 
information may be made available to the Commission due to RTI Act coming into 
force including ‘Secret’ and Top Secret' files or documents or records relating to 
alleged Netaji’s disappearance or death and conferment of Bharat Ratna Award on 
Netaji posthumously. 

3 Since, the above records purportedly pertain to PMO, it is requested that the 
exact position with regard to the points raised in para 2 may kindly be clarified 
immediately i.e., whether additional material has been made available recently 
against any RTI application, to enable us to finalize submission before the Court. 
An early response is requested. 

With regards, 


Yours sincerely, 



(S K Malhotra) 


Shri Amit Agarwal, 
Director, 

PMO, New Delhi. 


Most Immediate 


PRIME MINISTER’S OFFICE 

South Block, New Delhi - 1 10 101 

Reference is invited the DO no. 12014/6/08-Cdn. Dated 9.1.09 
regarding records pertaining to death and disappearance of Netaji Subhas 
Chandra Bose disclosed on direction from the Central Information 
Commission. A set of copies of papers relating to the two right to 
information cases concerning Netaji Subhas Chandra Bose, wherein certain 
records have been disclosed, is enclosed, for formulating an appropriate 
reply in consultation with the Department of Legal Affairs. 




(Amit Agrawal) 
Director 
Tel : 23012613 

Ministry of Home Affairs 

[Kind attention Shri S K. Malhotra, Deputy Secretary (Legal), Lok Nayak 
Bhawan, Khan Marke^New Delhi] 


PMO ID no. RTI/2 1 9/2006-PMA 


Dated: 21.1.09 


Ends.: as above 


Copy, for information, to: 


Secretary, Department of Legal Affairs 


Lt?(0 -O* 1-e-Oe . 

s~c> Cc E-OW) K- ^ 




2 . 2 - 






CENTRAL INFORMATION COMMISSION 

Appeal No.CIC/WB/A/2007/00129 dated 8.2.2007 

Right to Information Act 2005 - Section 19 


Appellant - Shri Anuj Dhar 
Respondent - Prime Minister’s Office (PMO) 

Facts: 


By an application of 3.9.06 Shri Anuj Dhar of Vikas Puri New Delhi applied 

to the CPIO, PMO seeking the following information: 

“I gathered that the Prime Minister’s Office (PMO) and the 
Research and Analysis Wing (R&AW), which reports to the Prime 
Minister, hold several classified records on Subhash Chandra 
Bose, 

1 . Would you kindly let me know whether this information is true or 
not. 

2. If yes, please provide me with a descriptive list of all records 
and materials (classified and unclassified) on or related to 
Subhas Chandra Bose the PMO and R&AW are holding, or are 
in control of; and; 

3. Whether the PMO has any plan to transfer these records/ 
materials to the National Archives?” 

To this he received a response on 3.11.06 from Shri Kamal Dayani 
Director PMO and CPIO as follows: 

1. “There are 11 unclassified files in PMO relating to Shri Subhas 
Chandra Bose, To obtain a copy of the list, you may deposit an 
amount Rs. 2/- with Cashier, PMO (to be deposited in person)/ or 
through DD/ Banker's cheque/ Postal Order drawn in favour of 
Section Officer, PMO. 

2. As regards classified^ files held by PMO on the subject an exercise 
is being undertaken to review them for declassification. Files which 
are declassified after review would then be sent to National 
Archives of India. 



3. As regards records held by Research and Analysis Wing your 
application is transferred to them for appropriate action. You may 
contact them for further information in the matter." 


While thanking CPIO for his response, Shri Anuj Dhar has nevertheless 

moved a first appeal on 8.11.2006 before Shri Javed Usmani, Jt. Secretary and 

First Appellate Authority, PMO pleading that the CPIO Shri Dayani has dealt with 

unclassified records but has not responded to the portion about classified 

records/materials. Upon this Shri Sanjay Mitra, Jt. Secretary and First Appellate 

Authority, PMO in his order of 15.12/06 directed as follows: 

“On verification of the classified files held by PMO, it is held that 
their disclosure will prejudicially affect relations with foreign 
countries. In view of this, there is no obligation to disclose the 
information under Section 8(1 )(a) and (f) read with Section 8(2) and 
8(3) of the RT1 Act. No further action is, therefore, called for on 
your appeal and it is accordingly disposed of.” 


Shri Anuj Dhar’s prayer before us is as below : 

“The Central Information Commission may kindly direct the 
Prime Minister's Office to provide me with a descriptive list of 
all classified records and materials on or related to Subhas 
Chandra Bose the PMO is holding, oris in control of." 

In his response to the appeal notice Shri Kamal Dayani, CPiO has 
reiterated the process described above concluding that “the information 
which was not claimed exemption under Section 8(1)(a ) and (f) of the RTi 
Act has already been furnished to the applicant." 


The anceal was heard on 24.1 .08. The following are present : 

Appellant 

Shri Anuj Dhar 

Respondents 

Shri Amit Agrawal, CPIO& Director PMO 
Shri Kshitish Kumar, S.O..PMO 


Appellant Shri Anuj Dhar presented a copy, of the statement of documents 
submitted before the Mahajan Commission, a description of which indicates that 
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some of them were indeed classified, but neverthess submitted with nomenclature 
and description before that Commission. He has, therefore, argued that since partial 
disclosure already stands made of the description of such classified documents, the 
complete list may now be provided to him. He also cited the Decision of Full Bench 
of this Commission dated 5,7,2007 in the case of Mr. Sayantan Dass Gupta vs. 
Ministry of Home Affairs, in File No.CIC/AT/C/2006/00087 of 26.06.2007 


DECISION NOTICE 


This case differs from 1 the case concerning the Sayantan Dass Gupta vs 
Ministry of Home Affairs case cited by appellant Shri Anuj Dhar in that in the 
MHA case the plea taken by respondents in not disclosing information was that 

I 

disclosure would prejudicially effect the integrity and security of the State, hence 
recourse to Section 8 {1} (a). Since the information sought relates to 
occurrences, events and matters which have taken place twenty years before the 
date on which the request of appellant Shri Anuj Dhar was made, as per Section 
8 sub-section (3), exemption u/s 8 (1) (f) will not apply. However, the plea taken 
by PMO In the present case is that the disclosure would prejudicially affect 
“relation with foreign state" also u/s 8(1) (a), but under different clause. The mooj ' 
question at issue, therefore, is simply whether the disclosure of a descriptive lift 

records and materials of such classified material would have that effect and 

■A”" •••'••-" - --- - • 

“ public interest in access thereto will outweigh the harm to the protected 


of 

whether 


interest as submitted by appellant Shri Anuj Dhar, in this case the interestjrof 

relations with a foreign State, for which Sec 8 (2) would have to be invoked, sincfe 

..... ....... . . ... ...... _ 9 

• - ; Sec 8 (3) will not apply to exemptions u/s 8 (1) (a). 

* 


As explained to the parties in the hearing, this Commission does not 
arrogate to itself the authority to adjudicate on matters concerning foreign 
relations, an issue to decide upon which the authorised agency competent so to 
do is the Ministry of External Affairs. In this matter a reference may be made to 
our Decision in Appeal No.CIC/OK/A/2007/001392 of 16.1708 in Nusli Wadia 


3 
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vs MEA , wherein we have held that “it is not our practice to substitute our 
judgment on the applicability of exemption to that of the agency duly authorised 
to determine such issues. ” However to satisfy ourselves whether or not PMO has 
exercised due diligence in arriving at its conclusions in regard to the above on 
verifiable grounds, CPIO Shri Amit Agrawai, Director PMO will present to us in 
sealed cover a list of such classified documents together with their description on 

15.2.2008 at 4.00 p.m. After our perusal he will return with this material, again in 
, sealed cover. 

Notice of this decision be given free of cost to the parties. 


(Wajahat Habibullah) 

Chief Information Commissioner 

25 . 1,2008 

Authenticated true copy. Additional copies of orders shall be supplied against 
application and payment of the charges, prescribed under the Act, to the CPiO 
of this Commission. 


(Pankaj Shreyaskar) 
Joint Registrar 

25 . 1.2008 
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Appellant: 

Respondent: 


CENTRAL (INFORMATION COMMISSION 

Adjunct to Appeal No. CIC/WB/A/2007/00129A dated 8-2-2007 

Right to Information Act 2005 - Section 19 

Shri Anuj Dhar 

Prime Minister's Office (PMO.) 



M** 


Decision 


In our decision of 25. 1 .2008 we had directed as follows: 

“To satisfy ourselves whether or not PMO has exercised due 
diligence in arriving at its conclusions in regard to the above on 
verifiable grounds, CPIO Shri Amit Agrawal, Director PMO will 
present to us in sealed cover a list of such classified documents 
together with their description on 15.2.2008 at 4.00 p.m. After our 
perusal he will return with this material, again in sealed cover,'' 

Accordingly Shri Amit Agrawal appeared before us with the sealed 
envelope required, the contents of which were examined by us. From this it 
transpires that there are 33 classified files on this subject with two files having 
been recently de-classified. Of these seven are classified “top secret", three 
“ confidential' 1 and the rest “secret". In four of these files there is reference to 
foreign states. We have held in our Decision Notice of 25.1. '08 in this case, "As 
explained to the parties in the hearing, this Commission does not arrogate to 
Apit- itself the authority to adjudicate on matters concerning foreign relations, an issue 
^ to decide upon which the authorised agency competent so -to, do is the Ministry of 
External Affairs." We will therefore not addressj.tj^e issue of whether such 
L V 1 reference will “prejudicially effect relation with a foreign state” and accept the 
><^frplea of respondents that disclosure of the file names will so do. Under the 
^ circumstances Sh Amit Agrawal, CPIO, PMO will provide a list of the 29 
remaining files in addition to the two recently declassified listing their title 
to appellant Shri Anuj Dhar, within 10 working days of receipt of this 
decision. 


The appeal is thus, partly allowed. Announced. 


J 
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Notice of this decision be given free of cost to the parties 



(Wajahat HabibullahJ 


Chief Information Commissioner 
18 - 2-2008 

Authenticated true copy. Additional copies of orders shall be supplied against 
application and payment of the charges prescribed under the Act to the CPIO of 
this Commission. 


% rT 

(Pankaj K.ff. Shreyaskar) 
Joint Registrar 
18 - 2-2008 
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Right to Information 


PRIME MINISTER’S OFFICE 


South Block 
New Delhi - 110 101 


No. RTI/219/2006-PMA 


Dated March - 2008 


To: 


Shri Anuj Dhar 
263, Kangra Niketan 
Vikas Puri 

New Delhi - 110 018 

Subject : List of files on Netaji Subhas Chandra Bose in Prime Minister’s Office 


Sir, 


In pursuance of Central Information Commission’s order dated 8.2.2008 in 
Adjunct to Appeal no. CIC/WB/A/2007/00129A, a list of the files referred to in the 
order is enclosed. 



Yours faithfully, 


Enclosure : as above 


- {Am it Agrawal) 

Director and 

Central Public Information Officer 
2301 2613 


r ■''o . 

Prime Minister’s Office 



^'cQ — 



In pursuance of the Central Information Commission’s direction dated 25.1.08, the 
requited details (in sealed envelope) are enclosed herewith: 





Ctae 


*WSSJ-Svi^ f- 


(Amit Agrawai) 

Director and 

Central Public Information Officer 
® : 2301 2613 


l 

* 

f 

J 

— : 

f 








Details of flies relating to Netaji 


RT 1/2 1 9/0 6- PM A 


S.N. 

1, 

File No. 

2/658/53-PMS 

Subject 

j Jankinath Shavan at Cuttack, birthplace of Shri Subhas Chandra Bose - 

1 acquisition by the Orissa Government of - use of the building as a hospital 
; by the Netaji Subhas Seva Sadan 

2. 

23(ll)/56-57PM 

IN A Treasure 

3, 

2/64/56-66-PM(V. 1} 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 

4, 

2/64/56-66-PM{V.2) 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to qo Into the circumstances of the death 

5. 

2/64/56-67-PM(V.3) 

1 Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to qo into the circumstances of the death 

6. 

2/64/56-68-PM(V.4) 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 

7, 

2/64/56-70-PM(V.5) 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to qo into the circumstances of the death 

8. 

2/67/56-71-PM (V.l) 

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous 

correspondence with and about 

9. 

2/67/56-71-PM (V.2) 

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous 
correspondence with and about 

10. 

2/64/78- PM 

Death of Netaji Subhash Chander Bose, appointment of an inquiry 
commission to go into the circumstances of death 

11, 

2/64/78-PM Annexure 

Death of Netaji Subhash Chander Bose, appointment of an inquiry 
commission to go into the circumstances of death- Annexure 

12. 

2/67/78-PM 

Widow and daughter of Shri Subhash Chandra Bose 

Miscellaneous correspondence with and about 

13. 

2/64/79-PM 

Death of Netaji Subhash Chandra Bose - Appointment of an inquiry 
commission to go into the circumstances of - INA treasures etc 

14. 

2/64/80-PM Annexure 

Death of Netaji Subhash Chandra Bose - Appointment of Enquiry 
Commission to go into the circumstances of - and papers reg. INA treasure, 
etc. 

15. 

2/64/86-PM 

Death of Netaji Subhash Chandra Bose - Appointment of Enquiry 

Commission to go into the circumstances of - and papers reg. INA treasure, 
etc. 

16. 

800/6/C/3/88-POI 

Death of Netaji Subhash Chandra Bose - Appointment of an enquiry 
commission to go into the circumstances - papers regarding INA treasure 
etc. 

17. 

800/6/C/ 1/89-Pol 

Netaji Subhash Bose 

18. 

8 70/ 1 1/P/ 1 7/90- Po 1 

Netaji Subhash Chandra Bose - disappearance regarding - reference from 
Prof. Samar Guha, MP 

19. 

800/5/C/ 1/9 1 - Pol( V. 1 ) 

Bharat Ratna Award - Maulana Abul Kalam Azad, Subhash Chandra Bose, 

JRD Tata, Morarji Desai 

20. 

800/5/P/2/9 1 -Pol 

Bharat Ratna Award - Policy papers about - posthumous conferment 
guidelines - Maulana Abul Kalam Azad, Netaji Subhash Chandra Bose 

21. 

870/1 l/P/lO/91-Pol 

Netaji Subhsash Chandra Bose - disappearance regarding - reference from 
Prof. Samar Guha, MP 

22. 

I 1 

870/1 1/P/ 16/92-Pol 

Netaji Subhash Chandra Bose - disappearance 


( { A ) t- « f r A R VI A J 
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' 870/1 1/P/ 10/93 

Po({V,2) 

Disappearance of Netaji Subhash Chandra Bose 

:m. 

870/liyP/l 1/95-Poi 

Disappearance of Netaji Subhash Chandra Bose 

25. 

915/U/C/6/96-Pol 

Disappearance/ death of Netaji Subhash Chandra Bose, etc. 

26. 

915/1 l/C/9/99- Pol( V. 1 ) 

Netaji Subhash Chandra Bose - disappearance/ death inquiry reg 

27. 

23Cll}/56-57-PM'NGO 

INA Treasure 

23, 

T-2(64)/78-PM-NGO 

Death of Netaji Subhash Chandra Bose - Appointment of an enquiry 
commission to go into the circumstances of death 

29. 

G-12(3)/98-NGO 

Transfer of the Ashes of Netaji SC Bose to India 

30. 

G-l 6(4)/200Q-NGO(V. 1) 1 

Death/Disappearance of Netaji SC Bose-Justice Mukherjee Commission of 
Inquiry 

31, 

G-16(4)/2000-NGO(V.2) 

Death/Disappearance of Netaji SC Bose-Justice Mukherjee Commission of 
Inquiry •* 




(RAJESH SHARMA) 

Section Officer Afca Mtowfsr'l C'ffims 

friuis Minister's Office W®** OaHiJ 

Mew Delhi 




CENTRAL INFORMATION COMMISSION 

Appeal No.CIC/WB/ A/2006/00785 dated 1.11 .2006 

Right to Information Act 2005 - Section 19 


Appellant - Shri Anuj Dhar 

Respondent - Prime Minister’s Office 

Facts: 

By an application of 2.8/06 Shri Anuj Dhar of Vikas Puri, New Delhi sought the 

following information from the Cabinet Sectt,: 

“We would like to request you to provide us with the certified copies 
of all papers concerning the destruction of file No.12(226)/56-PM 
titled “Investigation into the circumstances leading to the death of 
Shri Sub hash Chandra Bose”. This PMO file was destroyed in 1972 
when a judicial inquiry into Netaji’s fate was on." 

To this he received a response from Dy. Secretary and API O Cabinet Sectt. 
dated 17.8.06 informing him, through a copy of the letter addressed to the PMO, 
that the information sought pertains to the PMO and the application was, 
therefore, transferred to that office as per sec. 6 (3) of the RTI Act. Accordingly, 
Shri Kamal Dayani CPIO & Director, PMO, through a letter of 4.9.06, wrote to 
appellant Shri Anuj Dhar stating that the file in question “was destroyed in 1 972 
during routine process of review/weeding of old records”. 


Pleading that he had not been informed of the first Appellate Authority in 
the response dated 4.9.06, appellant moved his second appeal before us with 
the following prayer: 

“The CiC may kindly direct the PMO and the Cabinet Sectt. To 
provide us with the certified copies of all papers concerning 
the destruction of file No. 12(226) 56-PM titled “Investigation 
into the circumstances leading fo the death of Shri Subhash 
Chandra Bose”. 

* 

In response to the Notice of hearing Shri Kamal Dayani CPIO of the PMO 
has admitted that the letter of CPIO did not mention the details of the Appellate 
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Authority but stated that the response of CPIO dearly certifies that the “file has 
been destroyed”. 


in his rejoinder to this response Shri Anuj Dhar has through an Email of 
23.5.07 argued as follows: 

“I was constrained to bring the matter before the Commission not 
merely because Shri Dayani’s earlier response had not referred to 
the name of the first Appellate Authority - the onus of providing 
whose name was on him under the RTI Act - but because it 
appeared to me that my request v\ss handled casually by the PMO. 

A quick read of Shri Dayani’s curt answer dated 4 h Sept., 2006 
would bear this out. 

I had specifically requested the Cabinet Sectt. For "certified copies 
of all papers concerning the destruction of File No.12(226)56-PM. 
According to a letter dated 4 July 2000 to the Justice Mukherjee 
Commission of Inquiry (1999-2005) by Director PMO" File 
;No.12(226)56-PM which contained agenda paper / cabinet 
decision regarding “Investigation into the circumstances leading to 
the death of Shri Subhash Chandra Bose was destroyed in 1972 in 
the course of routine review/weeding of old records since records 
of Cabinet proceedings are kept permanently in Cabinet Sectt 
From where they may be procured (Emphasis author’s). 


However, the Cabinet Sectt. Passed the mater to the PMO. PMO 
wrote to me and is reiterating yet again, that the said file was 
destroyed. A look at my request would show that I never sought 
this information as the fact of the destruction of file was already 
known to me, and indeed I had mentioned the same in my request. 

I had requested for papers concerning the destruction of the file. 

I, therefore, feel that no useful purpose would be served by my 
taking up this matter with the Appellate Authority, PMO, other than 
unnecessarily prolonging it. I'd also request that honourable 
Commission to direct the PMO to ascertain facts about the above 
stated "agenda paper /cabinet decision” from the Cabinet Sectt. 
before their representative appears at the hearing scheduled on 
10 th August." 

We have, therefore, treated the appeal as a complaint u/$18(1)(e) of the 
RTI Act, which has been heard on 10.8.07. The following are present: 

1 . Sh. Anuj Dhar, Appellant 




Shri Amit Aggarwal, Director PMO submitted the following files for our 
perusal which he confirmed are the only documents which contain references to 
the destruction of file No. 12/226/56-PM on the subject “Investigation into the 
circumstances leading to the death of Netaji”. File no RTI/219/2006/PMO & File 
No 2(64)56-70 PM Vol V (closed). These include a note at page 68 on file No. 
RT1/219/2006/PMO and a copy of list of destroyed files on page 151 of file No. 
No 2(64)56-70 PM Vol V, which clearly indicates the destruction of file no. 
12/226/56-PM. Shri Aggarwal also clarified that had a further hearing been done 
with the Appellate Authority in the PMO, this issue could easily have been 
resolved since the initial response had come from not fully understanding the 
request of appellant Shri Anuj Dhar. 

During the hearing Shri Anuj Dhar submitted a further letter dated 10.8.07 
in which he has cited various letters made available by PMO to the Justice 
Mukherjee Commission of Enquiry into the disappearance of Shri Subhash 
Chander Bose. He, therefore, stated that there were clearly copies of documents 
in the PMO on the subject. 

DECISION NOTICE 

A copy each of page 68/N in. File no RTI/21 9/2006/PM O and page 
151/C of File No 2(64)56-70 PM Vol V (closed) will now be provided to Shri 
Anuj Dhar within one week of issue of this Decision Notice 

A copy of letter of 10.8.07 submitted by appellant Shri Anuj Dhar was 
handed over to respondent Shri Amit Aggarwal. This document may be 
examined by the CPIO and if there is any further information that can be provided 


2. Sh. Jay Bhattacharjee, Assisting Appellant 

3. Sh. Amit Agrawal, Director, PMO 

4. Sh.S.K. Singh, Section Officer, PMO 

5. Sh. V.S.Ragavan, S.O. 


to him on the basis of this document, this may be treated as a fresh application 
and the further information provided to him on payment by him of the requisite 
fee. 


This appeal/complaint is accordingly disposed of. However, we take 
adverse notice of the delay by the Cabinet Sectt. in forwarding an application of 
2.8.'06 from appellant Shri Anuj Dhar to PMO only on 17.8.06 when under 
Proviso to Sec. 6(3) of the Act cited by the APIO himself, such a transfer is 
expected to be made “in no case later than five days from the date of receipt of 
application”. This observation may be noted by CPIO, Cabinet Sectt. 

Announced in the hearing. 

Notice of this decision be given free of cost to the parties. 


(Wajahat Habibullah) 

Chief Information Commissioner 
10.8.2007 

Authenticated true copy. Additional copies of orders shall be supplied against 
application and payment of the charges, prescribed under the Act, to the CPIO 
of this Commission. 


(Pankaj Shreyaskar) 
Joint Registrar 
10.8.2007 
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Prime Minister’s Office 


South Block, 
New Delhi-110101 

No. RTI/219/2006-PMA Dated: 14 August 2007 
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To 

Shri Anuj Dhar, 

263, Kangra Niketan, 
Vikaspuri, 

New Delhi-110018 


Subject: Right to information - decision of CIC in the hearing held on 

10.8.2007 - follow up action regarding. 

Sir, 

I am to refer to CIC’s decision No.CIC/WB/A/2006/00785 dated 
10.8.2007 in the complaint filed by you. As directed by the CIC, I am 
forwarding herewith extract of file register [page 68/C of file No. 
RTI/2 1 9/2006-PMA] and page No. 151/C of F.No.2(64)/56-70 PM Vol.V 
-indicating the weeding out of file No. 12(226)/56-PM. 

2. For the purpose of Section 1 9 (1) of the RTI Act, Ms. Vini Mahajan is the 
Appellate Authority for the Prime Minister’s Office. 


Yours faithfully, 



Director & 

Central Public Information Officer 
Tele.: 2301 4547 

Enel.: As above 
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.Subject . 


Pfl-ta of 
recording . 


, I2^204)/56-PH ' Rati/ication of the Treaty of 

^ v Cession of the French Establishment 3 _J 

|f- of Pondicherry, Karlkal, Mahe and ' r " 

Yanam. 12.4. 1957. 




12(206)/66-PM National Film Board and Film Finance 
Corporation - Establishment of. 


-do- 


" -1 

12( 206 ) /56-PM 

M.V-y- /?*. *-H 

12C209)/56-PM 
Vol*. ^ 4 XX. 


U>(_ CrO*!- ^ 

i & c-7 

Dlplcmmtic Enclave by Ashoka Hotels Ltd, -do- 


Cons true t Ion of a Hotel in the 


Industrial Halations Bill, 1964. 




,L.r* 




-do- 


tr'12( 210) /56-PM 


lia g&?i V- ; . 1 

12C 2115/56-PK 

-4 ■ 

3^(2i2)/66*PM 
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National Book Trust - Eatabllahmen^'\ J / T1 ,yW a* xi.i'? 1 

of an Autonomous. -do- 

/C\ r 

Construction of a Central Conference ~ c ^ 

Hall In New Delhi. // y-&o~ 

Law ■ relating to Copyright-Legislation u/ ' 7 ^ ■ 

for -amending and .consolidating the - A f -do- 

>prt $' t 7 / # 

r ' 0 ^ -do- 


Indian Citizenship Bill* 


12< 2l9)/56-PM 


ty/y?r. s /!( 0 
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Monetary Reward to the workers of 
Sindhrf. Fertilizer Factory. 


-do- 


223 )/56*pm 

*,12(225)/56-PM 
£ , i2C'X?)/LU.- • 


Coal Miners - New Housing Bahama for- ^/. /e .^do- 

: - . . « - 4 

Indian Delegation to H.R.H. the Dixkn *■/.?, 

of Edinburgh's Conference on the social/*- & t 
responsibility of Industry, y/y^do- 


! o 


l 


12( 226)/56-PM 

■3— \ 


Investigation into the clrcnmstances^t>^^'/( | ~^ & 
leading to the death of Shrl Sub hash /i^_ 

Chander Bose. -do- 


***■: r *t*f ►' 


12(229) /56-PM Loan of Us. 1.45 orores granted by the 


£ £■/ - c, ■ 3 


■jv 


x iH 


-yji 

o 

o ■ 
» 


tJ.F. Govt. ^ to M/S Sahn J"aln Iitd. for /{ ^ t"" 
a Soda Ash and Ammonium Chloride factory i 
in U.P. - objection raised by the 
Central Govt, abouttia*- g I'emt 1 of - 

■1. 1 i: J i 
; t I 


L(»l^ 

-dew 


J£( 23C0/56-PM Continuance of grants in-aid granted Sa6>0/ 

under article 278 of the CanatitntiD£/v_ \ 


12(231)/56-PM 


to the- Part 'B* tftatea after the ' t 

re-organisation of States. -do- 

£ i , - 

t t' X #i 

§F!Ji^ 0 Bu? 0 5f a ^fS51S n piac^ s ?^ t ^e 

/t* "i 

Directorate General of Supplies and f ) 

^Jisposala for purchase of stores* ^ A -do- | 





'X'j'b 

— jT A 

— — -Z : 




f. Mu %.^hk)\Sb-le^A va\-V_ 


r ." ' ' - ./V p~ ■ p/ ..." , ., - L : ■; 

fly-: ™ 

(j^li "■'•'■ ^e. ay^i 

i^:y L : ' \ • V-. 

^ ' 'bki^/sE- fa njiy&J**- ■-, 

^ <=4^ ^ -fc* 

o-l 

Sid a^ 

-^r Mm ~’ 4. /i^L-M'st^u.1 
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Right to In form a tio n 


PRIME MINISTER’S OFFICE 


South Block, 
New Delhi 110 011 


No. RTI/2 1 9/2006-PMA 


1 3 November 2006 


Shri Anuj Dhar, 

263, Kangra Niketan, 

Vikas Puri, 

New Delhi 1 10 018. 

Subject : List of files on Netaji Subhas Chandra Bose in PMO. 


Sir, 


In continuation of this Office letter of even number dated 3.1 1.2006 on 
the above mentioned subject and on receipt of an amount of Rs. 2 /- towards 
document charge for one page of information, I am to forward herewith the list 
of 1 1 unclassified files of PMO on Netaji Subhas Chandra Bose. 



Yours faithfully 


(P.K. Roy) 

Under Secretary to the Government of India 
23018130 


List of files relating to Netaji Subhas Chandra Sosa 


)A* 


S.No. 

File Number Subject 

! 

1 . 

2(64)/80-PM Widow and Daughter of Shri Subhas Chandra 

(Bose - Miscellaneous correspondence with and 
about. 

1 

1 

2(64)/8 i-PM (Death of Shri Netaji Subhas Chandra Bose - 

appointment of an Inquiry Commission to go into 
jthe circumstances of death. 

3. 

2(64V82-PM 

-do- 

4. 

2(64)/84-PM 

-do- 

5. 

800/6/C/ 1/90- Pol 

Netaji Subhash C' Bose. 

6. 

800/5/C/ 1/91 -Pol( Void) 

Bharat Ratna Award to Netaji Subhas Chandra 
Bose etc. 

7. 

8G0/5/C/1 /9 1 -PolfVol.il) 

Bharat Ratna Award to Netaji Subhas Chandra 
Bose etc. 

3. 

300/5/C/ 1/9 l-Pol(Vol.IH) 

Bharat Ratna Award to Netaji Subhas Chandra 
Bose etc. 

9. 

800/6/C/ 1/91 -Pol 

Disappearance of Netaji Subhash C Bose. 

10. 

915/1 1 /C/6/96- Pol 

Disappearance/ Death of Sh. Netaji Subhash C 
Bose. 

11 . 

915/1 l/C/9/99-Pol(Vol.III) 

Disappearance/Death of Sh. Netaji Subhash C 
Bose. 


Court Matter / Most Immediate 


Ministry of Home Affairs 
I S Division-II : Legal Cell 


Lok Nayak Bhawan, New Delhi-3 


Subject: WP No. 8215 (W) /2008 filed in the Calcutta High Court 
by ffee Subhash Chandra Basu & Anr. Vs UOl & Ors. 

Reference is invited to this Ministry’s DO letter of even number dated 9 th 
Jan, 2009 and PMO’s ID Note No. RT! / 219/2006-MPA dated 21.01.2009 on the 
above mentioned subject. 

2. Based on the advice of AG and information received from PMO, comments 
to para 15 of the Writ Petition has been prepared and are enclosed herewith 
alongwith the original paragraph of WP for vetting by the PMO before the same is 
sen^to the Government Counsel for preparing and filing an affidavit on behalf of 
the Government of India in the Hon’ble Court. 



(Amar Chand) 
Under Secretary to the Govt, of India 
Tele : 2461 0466 


PMO [ Kind Attn : Shri Amit Agarwal, Director], South Block, New Delhi -1. 


MHA Note ID No.12014/6/2008-Cdn 


Dated, the 29 th Jan, 2009. 


& 







14.1. Be it mentioned here that another Writ Petitioner was filed in 
this Hon hie Court by another lawyer challenging arbitrary decision of 


rejection of Mukherjee Commission Report dated ’17.05.2006 and the 
Action Taken Report (ATR) of Central Government. The said Writ Petition 


is still pending for final adjudication. 


14.2. In spite of consistent demand from the public at large and 
filing of said Writ Petition against the said rejection, the Central 
Government did not disclose any reason for such rejection of Mukherjee 
Commission Report and the reason best known to them only. 

15. That very recently by the order of Central Information Officer some 
of the ‘Secret* and Top Secret’ file or documents or records relating to 
alleged Netaji’s disappearance or death and Treasurer of Indian National 
Army (I.N.A) and conferment of Bharat Ratna Award on Netaji 
posthumously have been kept open to the Public and it has becoming 
accessible to the public now. As a result of such order it has got new 

f 

dimension or broader spectrum and a bright horizon in the filed of 

inquiry into alleged disappearance or death of Netaji have been unveiled 

* 

✓ or divulge! in as much as such documents were completely out of reach to 
the Mukherjee Commission and other when the same wa' conducting. 
Therefore, the Mukherjee Commission, ii appointed furtbci, shall be able 
to answer the points (d) of the terms of reference of earlier appointment 


— which were unanswered by the commission previously for which 

I 

Mukherjee Commission is required to be reappointed in the above fact 
and circumstances’ The said news of the Information Commissioner were 
published in different News Papers such as Bartaman and Ananda Bazar 
Patrika dated 20.02.2008 and 27.03.2008- and Bartaman dated 

27.03.2008. 

if . 

The xerox copies of the said news papers reports cutting are 

s* 

enclosed herewith and marked as Annexure - P/-6 collectively to the 
writ petitioner. 

* l 

16. That it is pertinent to mention here that the petitioner No.l herein 

also filed another Writ Petition being W.P.No. 2754 1(W) of 2006 in this 

Hon’ble Court for stopping all sorts of expenditure incurred by the 

Government of India for upkeep, and maintenance of Renkoji Temple in 

Japan where alleged ashes of Ne^aji Subhas Chandra Bose are being 

■"t kept. In the said Writ Petition the ll^nTale Division Bench by order dated 

15.02.2008 imposed cost of Rs,170(W- (100 G.M.) upon the Union of 

India for not filing the Affidavit-in-oppo'sition in time in spite of earlier 

\ * 
two directions in this regard. \ 

16.1. The Central Government ultimately affirmed the Affidavit- in- 
opposition in W.P. No. 27541 (W) of 2006 dated V* of March, 2008 
wherein the Principal Officer of the Respondents Shri Naresh Jaiswal, 
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PARAWISE COMMENTS TO WP NQ.8215fW)/2008 




Para 15. 

The allegation of the petitioners is denied and disputed to the 
effect that the relevant documents or records relating to 
alleged Netaji’s disappearance were not accessible to the 
Justice Mukherje.e Commission of Inquiry. It is humbly 
submitted that JMCI only after examining 131 witnesses, 
visiting the U.K., Japan, Taiwan, Bangkok and Russian 
Federation and after going through 308 exhibits submitted its 
report on 8 th November, 2005. In respect of ‘Secret’ and 
Top Secret’ file/documents or records it may be stated that 
these records relate to the appointment of Inquiry Committee 
on the death of Shri Subhash Chandra Bose refer to the 
award of Bharat Ratna award (Posthumously) on Netaji and 
as such, these do not contain any material which have not 
been made available to the Commission earlier. 




/V 


Court Matter / Most Immediate 




Ministry of Home Affairs 
I S Division-ll : Legal Cell 


Lok Nayak Bhawan, New Delhi-3 


Subject: WP No. 8215 (W) /2008 filed in the Calcutta High Court 
by the Subhash Chandra Basu & Anr. Vs UOI & Ors. 

Reference is invited to this Ministry’s i.D. Note of even number dated 29 th 
Jan/5 m February, 2009 on the above mentioned subject. 

2. The reply of PMO is still awaited which may kindly be expedited without any 
further delay. 




(Amar Chand) 

• Under Secretary to the Govt, of India 

Tele : 2461 0466 

PMO [ Kind Attn : Shri Amit Agarwal, Director], South Block, New Delhi -1. 


MHA Note ID No.12014/6/2008-Cdn 


Dated, the 26 th Feb, 2009. 




1 

Most Immediate 

^ Court Matter 

PRIME MINISTER’S OFFICE 

South Block 
New Delhi- 110 101 

Subject: WP No. 8215(W)/2008 filed in the Calcutta High Court by 

A Subhash Chandra Basu and Anr. vs Union of India and Ors. 

Reference is invited to Ministry of Home Affairs’s ID Note no. 
12014/6/2008-Cdn dated 5.2.2009 on the above subject. 

2. The matter has been considered in this office and it has been noted 
that at the meeting chaired by the Secretary to the Prime Minister on 
1.9.2008, it had been agreed that the Ministry of Home Affairs will act as 
the nodal Ministry regarding the matter and would keep this office 
apprised. As such, the question of vetting by PMO does not arise. 

3. Against this background, I am directed to convey that the Ministry of 
Home Affairs may kindly take ail necessary measures and make the 
required averments. 



(Amit Agrawal) 
Director 
ffi: 2301 2613 


MHA (Kind Attn: Shri Amar Chand, Under Secretary), Lok Nayak Bhavan, 
New Delhi 

v /^MO ID Note no. RTI/2 19/2006- PM A Dated 27.2.2009 
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Court Matter / Most Immediate 

Ministry of Home Affairs 
I S Division-ll : Legal Cell 


Lok Nayak Bhawan, New Delhi-3 


Subject: WP No. 8215 (W) /2008 filed in the Calcutta High Court 
by the Subhash Chandra Basu & Anr. Vs UOI & Ors. 


Reference is invited to PMO’s ID Note No. RTI/219/2006-PMA dated 27 th 
February, 2009 on the above mentioned subject. 

2. Ministry of Home Affairs is taking action as per the decision taken in the 
meeting chaired by Secretary to the Prime Minister on 1.9.2008. However, para 

Uv 

15 of the Writ Petition read with the newspaper cuttings referred to the para 15 
and enclosed with the petition as Annexure - P/6 relates to direction of CIC given 
to PMO about some Secret / Top Secret etc files available in PMO. English 
version of the Newspaper cutting mentioned in the said para is enclosed herewith. 
It may be seen from these newspapers cutting that references have been made to 
the records available with PMO. As such, MHA is not able to comment on these 
records. 


3. Therefore, PMO may kindly either suggest an answer to para 15 of the 
Writ Petition or accord concurrence to the reply prepared by MHA before filing the 
same in the Hon’ble Court. 

Enel : As above. 

(S K Malthora) 
Deputy Secretary to the Govt, of India 

Tele : 2469 7124 



PMO [ Kind Attn : Shri Amit Agarwal, Director], South Block, New Delhi -1. 


MHA Note ID No.12014/6/2008-Cdn 


! 






Dated, the 16 th March, 2009. 




P. 65/Cor. 
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CIC DIRECTED PMO TO GIVE LIST6 OF 29 FILIES ON NETAJ I 
N ame of the News Paper ‘Bartaman’ 

New Delhi J9 February, 2008 - Chief Information Commissioner Shri 
Wahjat Flabibullah directed the PMO to bring to the notice of the public the 
i i st and title of 29 secret files relating to Netaji within 10 days, this was in 
ft continuation with its earlier direction dated 15 lh February. These 29 tiles 

marked as "Top Secret’, ‘Confidential’ and ‘Secret’ are kept in the PMO. 
CIC gave written direction to the Director PMO Shri Amit Aggarwal that 
this list is to be given to the organization named ‘Mission Netaji' of Delhi. 
This organization has filed a RT1 petition for the above information. 

Earlier PMO has informed the CIC that if the information is made public it 
can effect the relation with a particular Country. CIC has directed that they 
are not directing to divulge the contents of the file. On 15" 5 February CIC 
directed PMO to submit in sealed cover the details and contents of the secret 
files, the PMO had submitted a list of 35 files out of which 2 files has been 
declassified and its contents has been made public. The CIC informed that 
out of the 33 secret files 7 are Top Secret, 3 Confidential, 23 Secret and out 
of these 33 tiles 4 relates to Foreign Affairs, as such information has been 
asked on 29 files. 

P. 66/cor. 

I 1ST OF 29 SECRET FILES ALONG WITH LETTERS OF NETAJFS 
WIFE AND DAUGHTER MADE PUBLIC BY THE CENTRE 

Name of the News Paper ‘ Bartaman’ 

New Delhi 26 lh March, 2008 - Under R.T1 Central Government was forced to 
provide information on 29 files relating to disappearance of Netaji. These 
Files are kept in a volt of PMO alongwith letters to the Government of India 
from wife of Netaji Smt. Emily Secbel and daughter Ms Anita Basu. 
‘Mission Netaji’ of Delhi sought the information from PMO. But the Central 
Government did not gave the details of the Secret files stating that 
4* sovereignty of the country and relating with some other country may get 

effected if contents of these files are divulged. On 8 lh February Chief p 
Information Commissioner directed the PMO to bring to the notice of the 
public the list and title of 29 secret liles relating to Netaji. Other then these 
files the letter from the wife and daughter of Netaji papers relating to Ashes 
of Netaji, Indian National Army and its Treasury, Policy Paper on conferring 
‘Bharat Ratna’ posthumously etc are also kept in PMO. Th< j F'lC informed 
that out of the 29 secret files 7 are Top Secret, 3 Confidential, 23 Secret. 


2-25)r 




r 



Name of the News Paper ‘Anand Bazar Patrika’ 

New Delhi 26 lh March, 2008 - Under RTI Central Government was forced to 
provide information on 29 files relating to disappearance of Netaji. So far 
these information were kept in the PMO as Top Secret. Other then these files 
the letter from the wife and daughter of Netaji papers relating to Ashes of 
Netaji, Indian National Army and its Treasury, Policy Paper on conferring 
‘Bharat Rama’ posthumously etc are also kept in PMO. 




FORM ‘B’ 


22$) 


No. t/3 /P PS/D/2009 

Forwarded the following TOP SECRET Fil 9 *sfs)/ID-UO Notef-EKT letters Nos. 
1. Kk iS-WW dated: 


2 . Nf : V^_ 

addressed to of, , <j) S . fj f ( A 


Date 




Time: 


!_S <3o Am ■ 


Received the above mentioned document(s). 

Date Signature 




7 

Section Olficer 


(NGO Section) 


Time Designation __ 

To be returned to:- 

The Section Officer (NGO), 

Prime Minister’s Office, 

South Block, New Delhi 

(N.B.): - (This acknowledgment should be signed by the receiving officer and rein rued 
promptly to the sender of the Prime Minister’s Office, New Delhi, not later that 4S hours of 
its receipt in any case). 


I 



2J2&! 

TOP 

Most Immediate 



PRIME MINISTER’S OFFICE 

[POLITICAL SECTION] 

South Block, New Delhi - 110 101 

Sub: Writ Petition No.8215(W)/2008 filed in the Calcutta High Court by the Subhash 

Chandra Basu & Anr. Vs UOl & Ors. 

Reference is invited to Ministry of Home Affairs’ ID note no. 12014/6/2008-Cdn dated 
March 1 6, 2009 on the above subject. 

2. The following relevant documents on the subject are being forwarded: 

(i) Copy of the letter by which the list of the files on Netaji Subhas Chandra Bose provided 
to CIC with reference to a RTI request of Shri Anuj Dhar, r/o Vikas Puri, New Delhi. 

(ii) Copies of the letters dated July 4, 2000 and July 25, 2000, by which the list of files on 
disappearance of Netaji Subhas Chandra Bose was provided to the Justice Mukherjee 
Commission of Inquiry . 

Copy of the letter dated July 24, 2000 by which the list of Top Secret files on 
disappearance of Netaji Subhas Chandra Bose was provided to the Justice Mukherjee 
Commission of Inquiry. [Top Secret document, being sent separately). 

The Justice Mukherjee Commission of Inquiry was not made available the following 4 


(a) 

(b) 


Files at SI. No. 19 and 20 - The files does not relate to disappearance of Netaji Subhash 
Chandra Bose, but related to Bharat Ratna Award. 

Files at SI. No. 30 and 31 - Request of Justice Mukherjee Commission of Inquiry seeking 
relevant Top Secret files, were dealt with on these two files. 


4. I am directed to request that the Ministry of Home Affairs may kindly take necessary 
action in the matter. 




(Amit Agrawal) 
Director 
Tel. 2301 2613 
Fax No. 23016857 


Home Secretary 


PMO ID no. 12491 96/P MO/2009-Pol. 
Enel: as above 

n.o.o. 


Dated March 1 9, 2009 


v/t!opy, with enclosures, to: 

Ministry of Home Affairs [Attn: Shri S. K. Malthora, Deputy Secretary] 




X 
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Right to Information 


PRIME MINISTER’S OFFICE 


South Block 
New Delhi - 110 101 


No. RTI/219/2006-PMA 


Dated ^ March - 2008 


To: 


Shri Anuj Dhar 
263, Kangra Niketan 
Vikas Puri 

New Delhi - 1 10 018 

Subject : List of files on Netaji Subhas Chandra Bose in Prime Minister's Office 


Sir, 


In pursuance of Central Information Commission's order dated 8.2,2008 in 
Adjunct to Appeal no. C1C/WB/A/2007/QQ129A, a list of the files referred to in the 
order is enclosed. 



Yours faithfully, 


Enclosure : as above 


(Amit Agrawai) 

Director and 

Central Public Information Officer 
2301 2613 


Details of files relating to Nctnji 


RTI/2l9/tt6-J’iYIA 



5.N. 

File No. 

Subject 


> 1 , 

i 

! 

2/658/53-PMS 

Jankinath Bhavan at Cuttack, birthplace of Shn Subhas Chandra Bose - 
acquisition by the Gnssa Government of - use of the building as a hospital 
by the Netaji Subhas Seva Sad an 


tp^ 

23(ll)/56-57PM 

INA Treasure 


3, 

2/64/56-66 - PM ( VJJ 

Death of Shn Subhash Chander Bose -Appointment of an inquiry committee 
to qo into the circumstances of Hie death 


4. 

2/64/56-66-PM(V.2) 

Death of Shn Subhash Chander Bose -Appointment of an inquiry committee 
to go rnto the circumstances of the death 


5. 

2/64/56-67-PM(VJ> 

Death of Shn Subhash Chander Bose -Appointment of m inquiry committee 
to go into the circumstances of the death 


6. 

2/64/S6-68-PM(V,j^ 

Death of Shn Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


7, 

2/6‘1/56-70-PM(V i 5> 

Death of Shri Subbash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


8. 

2/67/56-71 PM (V.l) 

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous 
correspondence with and about 

S' 

9. 

2/67/56-71 -PM (V.2) 

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous 
correspondence with and about 

\S 

10, 

2/64/78 PM 

Death of Netaji Subhash Chander Bose r appointment of an inquiry 
commission to go into the circumstances of death 

J 

^ It 

2/64/78-PM Annexure 

Death of Netaji Subhash Chander Bose, appointment of an inquiry 
commission to go into the circumstances of death- Annexure 


X% 

2/67/78-PM 

Widow and daughter of Shri Subhash Chandra Rose 

Miscellaneous correspondence with and about 


13- 

2/64/79- PM 

Death of Netaji Subhash Chandra Bose - Appointment of an inquiry 
commission to go into the circumstances of - INA treasures etc 

O' 

/ 14- 

2/64/80-PM Annexure 

Death of Netaji Subhash Chandra Bose - Appointment of Enquiry 
Commission to go into the circumstances of - and papers reg. INA treasure, ; 
etc. 


/ 15- 

2/ 6*1/86 -PM 

Death of Netaji Subhash Chandra Bose - Appointment of Enquiry 
Commission to go into the circumstances of - and papers reg, INA treasure, 
etc. 

V/ 

16. 

800/6/Q/3/88- Pol 

Death of Netaji Subhash Chandra Bose - Appointment of an enquiry 
commission to go into the circumstances - papers regarding INA treasure 
etc, 


17. 

800/6/C/ 1/89-Pol 

Netaji Subhash Bose 


18, 

870/1 l/P/17/90-Pol 

Netaji Subhash Chandra Bose - disappearance regarding - reference from 
Prof, Samar Guha, MP 


19. 

800/5/C/ 1/9 1 - Pol(V. 1 ) 

Bharat Ratna Award - Maulana Abul Kaiam Azad, Subhash Chandra Bose, 
3RD Tata, Morarji Desai 


20. 

800/ 5/ P/ 2/9 1 - Pol 

Bharat Ratna Award - Policy papers about - posthumous conferment 
guidelines - Maulana Abul Kaiam Azad, Netaji Subhash Chandra Bose 


2L 

870/1 1/P/ 10/91 -Pol 

Netaji Subhsash Chandra Bose - disappearance regarding reference from 
Prof, Samar Guha, MR 

/ 

22 . 

870/1 1/P/l 6/92 -Pol 

Netaji Subhash Chandra Bose - disappearance 



l <A!f 

$#r: O ’ -mr 

Prime udiMu \s C'JBcc 



t j?: ra PWitaf'i WRt 

d r y-v Dwffri 




23. 

870/1 l/P/10/93 

Pol(V.2) 




24 . 

870/ 11/ P/ 11/95- Pol 

Disappearance of Netaji Subhash Chandra Bose 



25- 

9 15/ 11/C/ 6/96- Pot 

Drsappea ranee/ death of Netaji Subhash Chandra Bose, etc. 


26, 

9 1 5/ 1 l/C/9/99- Pol (V. 1 ) 

Netaji Subhash Chandra Bose - disappearance/ death inquiry reg 


27. 

23(11 )/56- 5 7-PM- NGO 

INA Treasure 

"w* 

28. 

I “ 2 ( 64)/7 8 - P M NGO 

Death of Netaji Subhash Chandra Bose - Appointment of an enquiry 
commission to go into the circumstances of death 


/ 29. ! 

G-12(3)/98-NGO 

Transfer of the Ashes of Netaji SC Bose to India 


/?. 

y'" 

30. 

G- 16(4)/2000-NGO(V. 1 ) 

Death/ Disappears nee of Netaji SC Bose-3usttce Mukherjee Commission of 
Inquiry 


- 

31. 

6- 16 (4)/ 2000- NGO(V.2) 

Death/Disappearance of Netaji SC Bose-Justice Mukherjee Commission of 
Inquiry 



(RAJESH SHARMA) 
SfCtiorr O ^Tjcct 
Prims Hiciistfr^ Ui£t? 


raw mirtn't m*» 

ft*** o&hu 


iSr;W f j J H'l l 


Prime Minister's Office 


No. 915/1 J/C/2/2000-Pol 


4th July, 2000 


From : Ms. Archana Ranjan, 

Director 

Prime Minister’s Office 
South Block, 

New Delhi. 110011. 

To: Shri P.K. Sengupta 

WBHJS (Retd.) 

Secretary, 

Justice Mukherjee Commission of Inquiry 
B’ Block.(Third Floor) 

1 1/A Mirza Ghalib Street. Calcutta 700 087. 

Sir, 

I am directed to refer to your letter 
No, JMCAleeting'48 95 dated 23 rd May, 2000 and to forward the photo- 
copies of the files /records concerning Xetaii Subhas Chandra Bose. INS as 
per die list enclosed. Two files which are classified as Top Secret, are 
being sent separately. 

2. The file No. 1 2(226 J/56-PM which contained agenda 

paper/cabinet decision regarding “Investigation into the circumstance 
leading to the death of Shri Subhash Chandra Bose” was destroyed in 
1972 in course of routine review/weeding of old records since records of 
Cabinet proceedings are kept permanently in Cabinet Secretariat, from 
where they may be procured. 


3. Certain documents of F.No. 23(1 56)^51 -PM required by the 

Commission have been destroyed while recording that file in 1969. The 
list of the papers destroyed may kindly be seen in that file. 


Yours faithfully. 



[Archana Ranjan ] 
Director 


2 _? < 

List of tiles on Netaji Subhash Chandra Bose f 

located in PMO records: 


SI. No. Files Number Subject 


vX J 

2 3(1 56 >5 l-PM 

Disposal of properties of Indian 


(Secret) 

National Arm\ m the far Fast. 

* 2 / 

23(11 )/56-57-PM 
(Top Secret) 

I.N.A Treasure. 

*3. 

2(64>56-66-PM 

(i) Death of Sh. S.C.Bose. 


Vol. UIIJV&V (Secret) (ii) Appointment of an Enquiry Committee 

i 

Vol. II - (Top Secret) 

to go into the circumstances of the death. 

4. 

2(64)/78-PM 



(Secret) 

- do - 

5. 

X 

2(64)7 9 -PM 
(Confidential) 

- do- 

2(64>80-PM 

- do- 

7. 

2(64 )/8 1 -PM 

- do- 

8. 

2(64)/82-PM 

- d<> 

" 9. 

2(64)/84-PM 

- do- 

xfO. 

2(64>'86-PM 

(Secret) 

- do 

vX 

800(6/0/3/8 8- Pol 

-do- 


(Secret) 

800/6/C/l/89-PoI 

Netaji Subhash Bose 

(Secret) 

800/6/C/l/90-Pol 

Netaji Subhash Bose 

13. 

14. 

800/6/C/1/91 -Pol 

Disappearance ofNetaji Subhash Bose 

15. 

915/H/C/6/96-Po! 

Disapperance/death ofSh. S.C.Bose. 

X q ( 5 1 l. C,9 99-Pol 

Disappearance-' death ofShri S.C. Bose. 

, 

[ Vol. IJI & III] 



(Void-Secret) 

^Regarding F.Nos. 23l J I ) 56-57-PM and 2(64)/56-66-PM fVol fl) be* 
Top StfCTet a further communication will follow. 


SECRET 




Prime Minister’s Office 


No. 915/1 l/CVZaOOfl-Pol 


25th July, :(H)d 




From : Ms. Arch ana Ranjan, 

Director 

Prime Minister's Office 
South Bloch, 

New Delhi.- 110011. 

To: Sim P.K. Sengupta 

WBHJS (Retd.) 

Secretary, 

Justice Mukherjee Commission of Inquiry 
B' Bloch (Third Floor) 

1 1 A Mirza Ghalib Street. Calcutta 700 087, 

Sir. 

In continuation of my letter dated 4 1 " July, 2000 I 
am desired to forward photo copies of 10 more files relating to Netaji 
Sublias Chandra Bose/IXA which have since been located in PMO 
records ( as per list attached). 


One more file t F. No. 2( 5S 1 ) 60-b6-P.\ 1 • proposal to 
bring Shri Subhas Chandra Bose s ashes from Tokyo and to put up a 
memorial to him in front of the Red Fort in Delhi) is not readily traceable 
and would be sent when found. Efforts to locate it arc on, 


Yours faith full v. 



M 

I A. re harm Raojfin 

Director 



A- 


List of liics on Netaji Subhu.sh Chandra Bose 
located in PMO records: 

Si. No. Piles Number Subject 



2(67) 56-7 1 -PM VoU & ij 

(secret) 


Widen and daughter of Shri Subhus 
Chandra Bose Mtsc. correspondence 
with and about. 



2. 2(67)'78-PM 

(secret) 

2(64)/78-PM 

Annexure to S.No.38 

(confidential) 

*4 . 2(64 ) 80-PM (Annexure) 

, (secret) 

2(658) 53-PMS . 

(secret) 


^ 6 87G/ll/P/i7'90-Pol 

(secret) 


^7. 870 IIP 1 0 9 1 -Pol 

(secret) 


-do- 


Death of Netaji Subhas Chandra 
Bose - appointment of an Inquiry 
Commission to go into the 
circumstances of death). 


-do- 


Ja nk math Bliavan at Cuttack. 

Birth place of Shri Subhas Chandra 
Bose - acquisition by the Orissa 
Govt, of use of The building as a 
Hospital by the Netaji Subhas Seva 
Sadan, 


Netaji Subhas Chandra Bose - 
disappearance regarding Sh. 
Samar Guha. MP‘s letter forwarded 
by the President. 

-do- 





* Regarding F.Nos.2(64) 78-PM Annexure to S.No.38 and 2(64) 80- 
PMi Annexure) - Photo copy of the main tiles have been made available to 
the Commission vide tetter No. 915 1 1 C 2 2O()0-Pol dated 4 7 2000 




I 


i 


8. 870 1 1 P 16 92-Pol 

(confidential) 


Netaji Sitbhas Chandra Bose - 
disappearance of papers regarding. 


870/1 l/P/10/93-Pol VoUAII 
(secret) 

'i 0. 870/1 BP/l' 1795 -Pol 

(secret) 


Disappearance ofNelaji Subhas 
Chandra Bose return of the ashes of 
Sim Netaji Subhash Chandra Bose 
from Japan to India, 

Disappearance of Netaji Subhas 
Chandra Bose. 
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14 . 1 . Be it mentioned here that another Writ Petitioner was filed in 

this Hon’bie Court by another lawyer challenging arbitrary decision of 

% 

rejection of Mukherjee Commission Report dated 17.05.2006 and the 





Action Taken Report (ATR) of Central Government. The said Writ Petition 
is still pending for final adjudication. 


14.2. In spite of consistent demand from the public at large and 
filing of said Writ Petition against the said rejection, the Central 
Government did not disclose any reason for such rejection of Mukherjee 




Commission Report and the reason best known to them only. 


15. That very recently by the order of Central Information Officer some 
of the ‘Secret’ and Top Secret’ file or documents or records relating to 
alleged Netaji’s disappearance or death and Treasurer of Indian National 
Army (I.N.A) and conferment of Bharat Ratna Award on Netaji 
posthumously have been kept open to the Public and it has becoming 
accessible to the public now. As a result of such order it has got new 
dimension or broader spectrum and a bright horizon in the filed of 
inquiry into alleged disappearance or death of Netaji have been unveiled 

t 

✓ or divulgelin as much as such documents were completely out o', reach to 
the Mukherjee Commission and other when the same wa conducting. 
Therefore, the Mukherjee Commission, n p y minted furthv- , shall be able 


to answer the points (d) of the terms of reference of Earlier appointment 


which were unanswered by the commission previously for which 
Mukheijee Commission is required to be reappointed in the above fact 
and circumstances. The said news of the Information Commissioner were 
published in different News Papers such as Bartaman and Ananda Bazar 
Patrika dated 20.02.2008 and 27.03.2008- and Bartaman dated 
27.03.2008. 

The xerox copies of the said news papers reports cutting are 
enclosed herewith and marked as Annexure - P/-6 collectively to the 
writ petitioner. 

16. That it is pertinent td mention here that the petitioner No.l herein 
al .o filed another Writ Petition being W.P.No. 2754 1(W) of 2006 in this 
Hon*ble Court for stopping all sorts of expenditure incurred by the 

Government of India for upkeep and maintenance of Renkoji Temple in 

\ 

Japan where alleged ashes of Ndtaji Subhas Chandra Bose are being 
kept. In the said Writ Petition the Honhle Division Bench by order dated 
15.02.2008 imposed cost of Rs,1700y- (100 G.M.) upon the Union of 

India for not filing the Affidavit- in-opposition in time in spite of earlier 

\ * 

two directions in this regard. \ 

16.1. The Central Government ultimately affirmed the Affidavit-in- 

\ 

opposition in W.P. No.27541 (W) of 2006 dated 5"^ of March, 2008 
wherein the Principal Officer of the Respondents Shri Naresh Jaiswal, 


PAKAW1SK COMMENTS 1 O WP .\().8215(W)/2008 


a vo 


* 


Para 15. 

The allegation of the petitioners is denied and disputed to the 
effect that the relevant documents or records relating to 
alleged Netaji’s disappeaiance were not accessible to the 
Justice Mukherjee Commission of Inquiry. it is humbly 
submitted that JMCI only after examining 131 witnesses, 
visiting the U.K., Japan, Taiwan, Bangkok and Russian 
Federation and after going through 308 exhibits submitted its 
report on 8 th November, 2005. In respect of ‘Secret’ and 
'Top Secret’ fiie/documents or records it may be stated that 
these records relate to the appointment of Inquiry Committee 
on the death of Shri Subhash Chandra Bose refer to the 
award of Bharat Ratna award (Posthumously) on Netaji and 
as such, these do not contain any material which have not 




been made available to the Commission earlier. 


BY SPEED POST 
TCP SECRET 



PRIME .MINISTER’S OFFICE 


No. G-16{ 4)/2000— NGO 


Dated the 



2000 , 


From: Ms. Archana Ranjan, 
Director, 

Prime Minister's Office, 
South Block, 

New Del. hi- 110011 . 


To: Shri P.K. Sengupta, 

WBHJS(R*td. ), 

Secretary, 

Justice Mukherjee Cemmission ef Inquiry, 
B-Block (Third Floor), 
ll/A, Mirza Ghalib Street, 

Calcutta-700 007. 


pen- 

|6\a . 


Sir, 

In continuation of my letter No.915/ll/C/2/2000-Pel dated 
4th July, 2000, the phete-c spies of the following Top Secret/ 
Secret files are forwarded J- 


Sl. No . File No . 


S.V|b.i.g.cj, 


1. 

“ ^ 23 ( ll)/56-57-PM 

(T.S.) 

2. 

c 2(64)/56-66-PM 

( Vel.II ) 

(T.S,) 

3. 

G-12( 18 )/94-NGO 

(T.S.) 

4. 

' G- 16{ 3 J/95-NG0 

(T.S.) 

5. 

' G-4(2)/95-NG0 

(T.S.) 

6, 

G- 12 ( 3 )/9 Q-NGO 

(T.S.) 

7. 

0 / T-2( 64)/78-PM 

(Secret) 


I.N.A. Treasure. 

1, Death ef Shri Subhash 
Chandra Bose. 

2. Appointment ef an 
Enquiry Committee to 
go into the circumst- 
ances ef the death. 

Controversy regarding 
Netaji’s death and bring- 
ing his ashes te India 
from Japan, 

Proposal to bring the 
mortal remains of Netaji 
Subhash Chandra Bose 
from Japan to India. 

Proposal to bring the 
mortal remains of Netagi 
Subhash Chandra Bose 
from Japan te India - 
(Cabinet Meeting). 

Transfer of the Ashes of 
Retag i Subha s Chandra 
Bose to India. 

Death of Netajl Subhcs 
Ch. Bose - Appointment 
of an inquiry commission 
to go into the circumstan- 
ces of death, , , ,2/- 


XV ^ 


- 2 - 


2. Please acknowledge receipt. 

3. It is further requested that while information contain- 
ed in the ’Top Secret' papers may be made use of by the 
Commission, in camera, since these are classified as 'Top 
Secret* , they may kindly consider not publishing the same. 


Yours faithfully, 

i 

(Archana Ranjan ) 
/ Director 


£m^£v. h > ■ 
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\ 
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■* 
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V 



Sub: Writ Petition No.8215(W)/2008 filed in the Calcutta High Court by the 

Subhash Chandra Basu & Anr. Vs UOI & Ors. 


Reference is invited to Ministry of Home Affairs’ ID note no. I20I4/6/2008-Cdn 
dated March 16, 2009 on the above subject. 


b 


(ii) 


Cv^-7 (Hi) 

L 


The following relevant documents on the subject are being forwarded: 

Copy of the letter by which the list of the files on Netaji Subhas Chandra Bose 
provided to CIC with reference to a RTI request of Shri Anuj Dhar, r/o Vikas 
Puri, New Delhi. 

Copies of the letters dated July 4 , 2000 and July 25, 2000, by which the list of 
files on disappearance of Netaji Subhas Chandra Bose was provided to the Justice 
Mukherjee Commission of Inquiry. 

Copy of the letter dated July 24, 2000 by which the list of Top Secret files on 
disappearance of Netaji Subhas Chandra Bose was provided to the Justice 
Mukherjee Commission of Inquiry. [Top Secret document, being sent 




, / Jj separately]. 



The Justice Mukherjee Commission of Inquiry was not made available the 
following 4 files due to the following reasons, out of the list of files made available to 
1C: * ' * 

Files at SI. No. 19 and 20 - The files does not relate to disappearance of Netaji 
Subhash Chandra Bose, but related to Bharat Ratna Award. 

Files at SI. No. 30 and 31 - Request of Justice Mukherjee Commission of Inquiry 
seeking relevant Top Secret files, were dealt with on these two files. 

4. I am directed to request that the Ministry of Home Affairs may kindly take 
necessary action in the matter. 



(Amit Agrawa!) 

Director 
Tel. 2301 2613 
Fax No. 23016857 


ome Secretary 


PMO ID no. 1 249 1 96/PMO/2009-Pol. 1 
N^Encl: as above 


Dated March 1 9, 2009 



v 


* 


Right to Information 


PRIME MINISTER’S OFFICE 


South Block 
New Delhi - 110 101 


No. RTI/21 9/2006-PMA 


Dated 'y March - 2008 


To: 


Shri Anuj Dhar 
263, Kangra Niketan 
Vikas Puri 

New Delhi - 110 018 

Subject : List of files on Netaji Subhas Chandra Bose in Prime Minister’s Office 


Sir, 


In pursuance of Central Information Commission’s order dated 8,2,2008 in 
Adjunct to Appeal no. CIC/WB/A/2007/QQ129A, a list of the files referred to in the 
order is enclosed. 



Yours faithfully, 


Enclosure : as above 


(Amit Agrawal) 

Director and 

Central Public Information Officer 
2301 2613 


t)ctail,s of files relating lo Netaji 


RTI/21W»-PMA 



S*H. 

Fite No, 

Subject 

o 

s' 1. 

2/658/53-PMS 

Jankinath Bhavan at Cuttack, birthplace of Shri Subhas Chandra Bose - ■ 
i acquisition by the Orissa Government of - use of the building as a hospital 
bv the Netaji Subhas Seva Sad an 


iS 2- 

23(ll)/56-5?PM 

JNA Treasure 


3. 

2/64/56-66- RM(VJJ 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


4. 

2/64/56-66- PM(V, 2) 

\Si^ v 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


5, 

2/64/56-$?- PM ( V3), 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


6. 

2/ 64 / 56- 6 8PM( V . 4 ) , 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


7, 

2/64/56 -70-PM(VA). 

Death of Shri Subhash Chander Bose -Appointment of an inquiry committee 
to go into the circumstances of the death 


a- 

2/67/56-71 -PM (V.l) 

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous 
correspondence with and about 

s 

9. 

2/67/56-71-PM (V.2) 

Widow and daughter of Shri Subhash Chandra Bose Miscellaneous 
correspondence with and about 

\S 

10. 

2/64/7S-PM 

< 

Death of Netaji Subhash Chander Bose, appointment of an inquiry 
commission to go into the circumstances of death 

y 

f 11. 

2/64/76’PM Annexure 

Death of Netaji Subhash Chander Bose, appointment of an inquiry 
commission to go into the circumstances of death- Annexure 


12. 

2/67/ 78- PM 

Widow and daughter of Shri Subhash Chandra Bose 

Miscellaneous correspondence with and about 

v 

13. 

2/64/79- PM 

Death of Netajf Subhash Chandra Bose - Appointment of an inquiry 
commission to go into the circumstances of - IN A treasures etc 


/ 14, 

2/64/80-PM Annex u re 

Death of Netaji Subhash Chandra Bose - Appointment of Enquiry 
Commission to go into the circumstances of - and papers rcg. IN A treasure, 
etc. 

vx' 

✓ 15. 

2/64/86- PM 

Death of Netaji Subhash Chandra Bose - Appointment of Enquiry 
Commission to go into the circumstances of - and papers reg, IN A treasure, 
etc. 

v"" 

16. 

800/6/C/ 3/88 - Pol 

Death of Netaji Subhash Chandra Bose - Appointment of an enquiry 
commission to go into the circumstances - papers regarding IN A treasure 
etc. 


17. 

800/6/C/ 1/89- W 

Netaji Subhash Bose 


18. 

870/ 1 1 / P/ 1 7/90 - Pot 

Netaji Subhash Chandra Bose - disappearance regarding - reference from 
Prof. Samar Guha r MR 


19, 

800/ 5/ C/ 1/ 9 1 - Pol (V , 1 ) 

Bharat Ratna Award - Maulana Abul Kaiam Azad, Subhash Chandra Bose, 

JR D Tata, Morarji Desai 


20. 

800/ 5/ P/ 2/91 -Pol 

Bharat Ratna Award - Policy papers about - posthumous conferment 
guidelines - Maulana Abul KaJam Azad, Netaji Subhash Chandra Bose 


21. 

870/1 1/P/ 10/91'Pol 

Netaji Subhsash Chandra Bose - disappearance regarding reference from 
Prof, Samar Guha, MP 


22. 

870/1 i/P/16/92-Pol 

Netaji Subhash Chandra Bose disappearance 



O'er Vi5> ),i SfttsN^r'l 
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23, 

870/! I/ 15 / 10/93 

Pol(V.2) 

Disappearance of Netaji Subhash Chandra Bose 

24. 

870/1 1/P/ 11/95- Pol 

Disappearance of Netaji Subhash Chandra Bose 

25* 

915/1 l/C/6/96-Pol 

Disappearance/ death of Netaji Subhash Chandra Bose, etc. 

26. 

915/11/ C/9/99-Po!( V* 1 ) 

Netaji Subhash Chandra Bose - disappearance/ death inquiry reg 

27* 

23( 1 1 )/56-5 7-PM-NGO 

INA Treasure 

^ 28. 

--JT 

T-2(64)/78-PM-MGO 

Death of Netaji Subhash Chandra Bose - Appointment of an enquiry 
commission to go into the circumstances of death 

./ 29. 

G-12(3)/98-mO 

Transfer of the Ashes of Netaji SC Bose to India 

30. 

G-16(4)/2000-NGO(V.1> 

Death/Disappearance of Netaji SC Bose- Justice Mukherjee Commission of 
Inquiry 

31. 

G - 1 6( 4 )/2 000 -NG0{ V . 2 ) 

Death/Disappearance of Netaji SC Bose-Justice Mukherjee Commission of 
Inquiry 





(KAJESH SHARMAJ 
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New Dv-^i 


*hsk 

men mirtw'* Wfiiw 

few OnHli 


V*.. 


* 


Prime Minister's GfTiee 


N». 915/1 1/02/2000 -Pol 


4th July, 2000 


From : Ms. Arc liana Ranjan, 


Director 

Prime Minister's OfTice 
South Block, 

New Delhi-110011. 


To: 


Shri P.K. Sengupta 


WBHJS (Retd.) 

Secretary, 

Justice Mukherjee Commission of Inquiry 
B’ BlocL(Tliird Moor) 

1 1 A Mir 2 a Ghalib Street, Calcutta 700 087. 


Sir, 


I am directed to refer to vour letter 


No.JMC'Meeting'48/95 dated 23 rd May. 2000 and to forward the photo- 
copies of the files /records concerning Neiaji Subhas Chandra Hose INS as 
per the list enclosed. Two files which are classified as Top Secret, are 
being sent separately. 


The file No. 1 2(226)/ 56-PM which contained agenda 


2 . 


paper '"cabinet decision regarding “Investigation into the circumstance 
leading to the death of Shri Subhash Chandra Bose” was destroyed in 
1972 in course of routine review/weeding of old records since records of 
Cabinet proceedings are kept permanently in Cabinet Secretariat, from 
where they may be procured. 

3. Certain documents of F,No,23( 1 56>'5 1 -PM required by the 

Commission have been destroyed while recording that file in 1%9. The 
list of the papers destroyed may kindly be seen in that file. 


Yours faith lull v. 



fArchana Ranjan 1 
Director 


List of files on Netaji Subbash Chandra Bose 
located in PMO records: 


SI. No. Files Number 

Subject 


23(1 56)0 1 -PM 

Disposal of properties (4’ Indian 

■A 

(Secret) 

National Arm\ in the far Past. 

*2/ 

23(1 l)/56-57-PM 
(Top Secret) 

IN. A Treasure. 

\ *3. 

2(64>56-66-PM 

(i) Death ofSh. S.C.Bose. 

i 

Vol. fHLIV&V (Secret) (ii) Appointment of an Enquiry Committee 

1 

Vol. II - (Top Secret) 

to go into the circumstances of the death. 

4. 

2(64)/78-PM 



(Secret) 

- do 

5. 

X 

2(64>79-PM 

(Confidential) 

- do 

2(64) 80-PM 

- do 

7. 

2(64 >'81 -PM 

- do 

8. 

2(64)/82-PM 

- do 

- 9. 

2(64)/84-PM 

* do 

AO. 

2(64)/86-PM 

(Secret) 

- do- 

X 

800/6/ C/3/88- Pol 

-do- 

</ 

(Secret) 

800/6/C/I /89-Pol 
(Secret) 

Netaji Subhash Bose 

13. 

8OO/6/CT/9O-P0I 

Netaji Subhash Bose 

j 14. 

800/6/01/91 -Pol 

Disappearance of Netaji Subhash Bose 

j 15. 

915 1 1. C/6' 96- Pol 

Dtsapperance death ofSh. S.CBose. 

I X 11 5 MiCjp 99-Poi 

Disappearance death of Shri S.C. Bose. 

: 

[ Vol. UI & III] 
(Vol.l-Secret) 



*Regarding F.Nos. 23( 1 1 )-56-57-PM and 2(64 )■' 56-66- I'M (Vo!. II) be* 
A Top Secret a fu rt her coni muni ca tion will fo ! I o w . 


h 
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SECRET 



Prime Minister's Office 


\o 9 15/11-0/2/2000- Pol 


25th July, Infill 


From : Ms, Arch ana Ranjan, 

Director 

Prime Minister's Office 
South Block, 

New Delhi- 1 100 1 1 . 

To: ShriP.K. Seitgupta 

WBHJS (Retd.) 

Secretary, 

' - Justice Mukherjee Commission of Inquiry 

B 1 Block. (Third Floor) 

1 1 A Mirza Ghalih .Street Calcutta 700 087. 


Sir. 

In continuation of my letter dated 4 i,: July, 2000 I 
am desired to forward photo copies of 10 more files relating to Netaji 
Suhh&s Chandra Bose/EsTA which have since been located in PMO 
records ( as per list attached). 

One more file ( F.No. 2(381 \ 60-66-PX ! - proposal to 
bring Sliri Subhas Chandra Bose's ashes from Tokyo and to put up a 
memorial to him in front of the Red Foil in Delhi) is not readily traceable 
and would be sent when found. Efforts to locate it are on. 

Yours faithfully. 

\ 

| .Arc hand Raoflm ! 

Director 


a 


~"T 

T 


List ol files on Netaji Subhash Chandra Bose 
1 o c a te d I n P M ( ) reco rd s : 


SI.. No. 


Files Number 


Subject 


vT 2(67) 56-71 -PM Void & 11 
(secret) 




\A- 




2(67)/78-PM 

(secret) 

2(64)/78-PM 
Anriexure to S. No. 3 8 

(confidential) 


2(64) 80-PM ( Annex ure ) 

(secret) 

2(658) 53-PMS . 

(secret) 


6 . 


870/1 1/P/I7 90-Pol 

(secret) 


w 7. 870/1 IP 10/91 -Pol 

(secret) 


Widow and daughter ot’Shri Subhas 
Chandra Bose Misc. correspondence 
with and about. 

-do* 

Death of Netaji Subhas Chandra 
Bose - appointment of an Inquiry 
Commission to go into the 
circumstances of death). 

-do- 

Jankinath Bhavan at Cuttack. 

Birth place oi'Shri Subhas Chandra 
Bose - acquisition by the Orissa 
Govt, of use of the building as a 
Hospital by the Netaji Subhas Seva 
Sadan. 

Netaji Subhas Chandra Bose - 
disappearance regarding - Sh. 

Samar Guha. MB's letter forwarded 
by the President. 

-do* 


* Regarding F. Nos. 2(64) 78-PM Annexure to S.No.38 and 2(64)80* 

PMt Annexure) - Photo copy of the main tiles have been made available to 
the Commission vide letter No. 9 Id 1 i C 2 2000* Pol dated 4 7 2000. 


I 


1 


8. 870 1 1 P'16 92-Po! 

(confidential) 


Netaji Subhas Chandra Bose - 
disappearance of papers regarding. 


870/1 I/P/I0/93-PoI Vol.I&lI 
(secret) 

v to. 870/1 imrm-Po] 

(secret) 


Disappearance of Netaji Subhas 
Chandra Bose return of the ashes of 
Shri Netaji Subliash Chandra Bose 
front Japan to India, 

Disappearance of, Netaji Subhas 
Chandra Bose. 


2 jr< 
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14. 1. Be it mentioned here that another Writ Petitioner was filed in 

this Hon'ble Court by another lawyer challenging arbitrary decision of 

\ 

rejection of Mukherjee Commission Report dated 17.05,2006 and the 



A 


Action Taken Report {ATR) of Central Government. The said Writ Petition 
is still pending for final adjudication. 


14.2. In spite of consistent demand from the public at large and 
filing of said Writ Petition against the said rejection, the Central 
Government did not disclose any reason for such rejection of Mukherjee 
Commission Report and the reason best known to them only. 




15. That very recently by the order of Central Information Officer some 

of the ‘Secret' and Top Secret' file or documents or records relating to 

alleged Netaji's disappearance or death and Treasurer of Indian National 

Army (I.N.A) and conferment of Bharat Ratna Award on Netaji 

posthumously have been kept open to the Public and it has becoming 

accessible to the public now. As a result of such order it has got new 

dimension or broader spectrum and a bright horizon in the filed of 

inquiry into alleged disappearance or death of Netaji have been unveiled 

* 

y or divulge! in as much as such documents were completely out o' reach to 
the Mukherjee Commission and other when the same wa- conducting. 
Therefore, the Mukherjee Commission, u ny s -Tinted furthvi, shall be able 
to answer the points (d) of the terms of reference of earlier appointment 


a s ri 
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which were unanswered by the commission previously for which 
Mukheijee Commission is required to be reappointed in the above fact 
and circumstances. The said news of the Information Commissioner were 
published in different News Papers such as Bartaman and Ananda Bazar 
Patrika dated 20.02.2008 and 27.03.2008 and Bartaman dated 
27.03.2008. 

The xerox copies of the said news papers reports cutting are 
enclosed herewith and marked as Annexure - P/-6 collectively to the 
writ petitioner. 

16. That it is pertinent td mention here that the petitioner No.l herein 
al.o filed another Writ Petition being W.P.No. 2754 1(W) of 2006 in this 
Honhle Court for stopping £fefl sorts of expenditure incurred by the 
Government of India for upkeep and maintenance of Renkoji Temple in 
Japan where alleged ashes of Ndtaji Subhas Chandra Bose are being 
kept. In the said Writ Petition the HOnhle Division Bench by order dated 
15.02.2008 imposed cost of Rs.l700)(- (100 G.M.} upon the Union of 
India for rioTfiling the Affidavit-in-oppc^ition in time in spite of earlier 
two directions in this regard. 

\ 

16.1. The Central Government ultimately^alfirmed the Affidavit-in- 
opposition in W.P. No. 27541 (W) of 2006 dated 5 th of March, 2008 
wherein the Principal Officer of the Respondents Shri Naresh JaiswaJ, 


PAR A WISH COMMENTS TO WP NO.S2I5(W)/20I>8 


15 . 


The allegation of the petitioners is denied and disputed to the 
effect that the relevant documents or records relating to 
alleged Netaji’s disappearance were not accessible to the 
Justice Mukherjee Commission of Inquiry. It is humbly 
submitted that JMC1 only after examining 131 witnesses, 
visiting the U.K., Japan, Taiwan, Bangkok and Russian 
Federation and after going through 308 exhibits submitted its 
report on 8 lh November, 2005. In respect of ‘Secret’ and 
'Top Secret’ file/documents or records it may be stated that 
these records relate to the appointment of Inquiry Committee 
on the death of Shri Subhash Chandra Bose refer to the 
award of Bharat Ratna award (Posthumously) on Netaji and 
as such, these do not contain any material which have not 
been made available to the Commission earlier. 


BY SPEED POST 
TOP SECRET 


Hsf 


PRIME MINISTER'S OFFICE 


Ho. G-16( 4J/2Q00-NG0 


Dated the 


J't-l'ff July, 


2000. 


From: Ms. Archana Ranjan, 
Director, 

Prime Minister's Office, 
South Block, 

Hew Delhi-110011 . 


To: Shri P.K. Sengupta, 

WBHJS( Retd, ), 

Secretary, 

Justice Mulcherjee Commission of Inquiry, 
B-Bleck (Third Fleer), 
il/A, Mirza Ghallb Street, 
palCuttg-yOQ 087, 


pen. 


Sir, 


In continuation of my letter No,915/ll/C/2/2000-Pel dated 
4th July, 2000, the phcte-cspies of the fallowing Top Secret/ 
Secret files are forwarded:- 


£UaJk* 




- 1. " x 23(11 J/56-57-PM (T.S.) 

2. ^ 2{64)/56-66-PM (T.S.) 

(Vol.II) 

3. ' 0-12(18 )/94-NGO (T.S.) 

4. ' G- 16{ 3 )/9 5-WGO (T.S.) 

- 5. ' G-4(2)/95-NG0 (T.S.) 

6. G-12(3)/98-NG0 (T.S.) 

7. o / T-2( 64)/73— PM (Secret) 


I.N.A. Treasure. 

1, Death ©f Shri Subhash 
Chandra Bose. 

2. Appointment of an 
Enquiry Committee to 
go into the circumst- 
ances ef the death. 

Controversy regarding 
Netaji's death and bring- 
ing his ashes to India 
from Japan. 

Proposal to bring the 
mortal remains of Hetaji 
Subhash Chandra Bose 
from Japan to India. 

Proposal to bring the 
mortal remains of Netaji 
Subhash Chandra Bose 
from Japan to India - 
(Cabinet Meeting). 

Transfer of the Ashes of 
Netsji Subhas Chandra 
Bose to India* 

Death of Netaji Subhas 
Ch. Bose - Appointment 
of an inquiry commission 
to go into the circumstan- 
ces of death. . ,.2/~ 


- 2 - 



2_r6 


2 . 


Please acknowledge receipt. 


3, It is further requested that while information contain- 

ed in the 'Top Secret* papers may be made use of by the 
Commission, in camera, since these are classified as ’Top 
Secret' , they may kindly consider not publishing the same. 


b> . 


Yours faithfully, 

(a , (k 

u 1 (Archana Ranjan J 
lN / director 


A 


* 





ir 


* 
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No. 12014 /6/ 08-Cdn. 

Government of India 
Ministry of Home Affairs 
IS Division : Cdn Section 

9 th Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi-3. 



Shri S. Bhattacharyya, 

Additional Govt. Advocate/Incharge, 
Ministry of Law and Justice, 

Deptt. of Legal Affairs, Branch Sectt 
1 1 , Strand Road, 2 nd Floor, 


Kolkata-700 001. 


Dated , the 2 nd April, 2009. 



I 


Subject: W.P. No. 8215 (W) of 2008 - Shri Subhash 
Chandra Basu & Anr. -vs- Union of India & Others. 


Sir, 


With reference to your letter NO. 592/Home/08- 
Lit.lii/2964/818 dated 25 tfi November, 2008 on the above 
mentioned subject, j am directed to enclose parawise 
comments of the Ministry of Home 

Affairs on the Writ Petition for information and further 
necessary action. An officer of the Ministry of Home 
Affairs would be deputed to Kolkata to meet you and Shri 
R.N. Das to brief in the matter as and when desired. 



Enel : As above. 


1 ' 


Yours faithfully, 

^ . '7 

(Amar Chand) 
Under Secretary to the Govt, of India 

Tel: 24610466 
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Para wise comments of Ministry of Home Affaira on WP 

No.8215fWV2008 - Shri Subhash Chandra Basu & others Vs. Union of 

India & others. 



1. Averments made in para 1 need no comments as these are matters 
to be established by the Petitioners before the Hon’ble Court. 


2. Averments made in para 2 need no comments as 


no comments as these are matters 


to be established by the petitioners before the Hon’ble Court. 


3. With regard to averments made in para 3, it is stated that > 

(i) the disappearance of Netaji Subhas Chandra Bose has 
engaged the attention of the Government right from the very 
beginning. The Government of India has, so far, appointed 
three Committee/Commissions to inquire into the alleged 
disappearance of Netaji Subhash Chandra Bose. The first 
one was a Committee, known as Shah Nawaz Committee, 
consisting of three members, appointed in the year 1956, 
The Committee examined 67 witnesses. Two members of 
the said Committee came to the conclusion that Netaji died 
in the plane crash at Taihoku, Formosa (now Taiwan) on 18 th 
August, 1945 and that his ashes were taken to Tokyo and 
preserved in the Renkoji Temple there. The other member 
of the Committee submitted a dissenting report. The 
Government of India accepted the majority report. The 
second inquiry was a one-man Commission under Justice 
G.D. Khosla appointed in 1970. This Commission submitted 


r 


& 
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its report in the year 1974 and this Commission also came to 
the conclusion that Netaji died in the plane crash at Taihoku 
on 18 th August, 1945 and the ashes preserved in the Renkoji 
Temple, Tokyo are of Netaji. 

Subsequently, a writ petition was filed before the Kolkata 
High Court and a Division Bench by its judgement dated 
30 th April, 1998 directed the Union of India to re-inquire into 
the alleged disappearance of Netaji in accordance with law 
by appointing a Commission of Inquiry. This was followed 
by a motion adopted by the West Bengal Legislative 
Assembly on December 24, 1998 demanding that the 
Government of India should make necessary arrangements 
for availability of records and documents in and outside 
India so that the scholars and people could have access to 
them and also institute a fresh inquiry into the matter to 
remove the mystery regarding the whereabouts of Netaji 
Subhash Chandra Bose. Therefore, the Government of 
India appointed a Commission headed by Justice M.K. 
Mukherjee,, retired Judge-oMhe- Supreme Court on 14* 
May, 1999-to inquire into all the facts and circumstances 
related to the disappearance of Netaji Subhash Chandra 
Bose in 1945 and subsequent developments connected 
therewith, including:- 


(a) whether Netaji Subhash Chandra Bose is dead or 
alive; 
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(b) if he is dead, whether he died in the plane crash, as 
alleged; 

(c) whether the ashes in the Japanese temple are ashes 
of Netaji; 

(d) whether he has died in any other manner at any other 

place and, if so, when and how; 

(e) if he is alive, in respect of his whereabouts. 


(iii) Justice Mukherjee Commission of Inquiry, (JMCI), submitted 


its report on 8 th November, 2005 with the following findings:- 


s. 

No. 

Terms of reference 

Conclusion of the 
Commission 

A. 

whether Netaji Subhas 
Chandra Bose is dead 
or alive; 

Netaji Subhas Chandra 
Bose is dead; 

B. 

if he is dead, whether he 
died in the plane crash, 
as alleged 

He did not die in the 
plane crash, as alleged 

C. 

Whether the ashes in the 
Japanese Temple are 
ashes of Netaji; 

The ashes in the 
Japanese temple are 
not of Netaji; 

D. 

Whether he has died in 
any other manner at any 
other place and, if so, 
when and how; 

In the absence of 
any clinching evidence 
a positive answer 

cannot be given; 

E. 

If he is alive, in respect of 
his whereabouts. 

Answer already 

given in (A) above. 


The Commission also observed as under:- 

“5.1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view - consequent upon its 
above findings - that in undertaking the scrutiny of publications 
touching upon the question of death or otherwise of Netaji, the 
Central Government can proceed on the basis that he is dead but 
did not die in the plane crash, as alleged”. 

(iv) The report of the JMCI was thoroughly examined. It was 
found that the Commission’s inquiry was inconclusive in 
many ways and it had not been able to provide definitive 
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findings. The findings of the JMCI that Netaji did not die in 
the piane crash is based on non-availability of “clinching 
evidence’ . Shah Nawaz Committee of 1956 and Khosla 
Commission of 1970 also encountered the same 
predicament. They, therefore, relied on the oral evidence of 
the witnesses including those who were co-passengers of 
Netaji in the said ill-fated plane and came to the conclusion 
that Netaji died in the plane crash on 18 th August, 1945 and 
he was cremated in Taiwan Crematorium and his ashes 
were taken to Tokyo and preserved in the Renkoji Temple. 
The findings of JMCI, therefore, do not conclusively disprove 
the plane crash story in the face of overwhelming oral 
evidence, particularly of those who were co-passengers of 
Netaji and also the Doctors and staff of the Hospital where 
he was treated fpr third degree burn injuries sustained in the 
plane crash. The Government of India did not accept the 
conclusions of JMCI. 


(v) The report of the JMCI was placed before both the Houses of 
Parliament along with the ATR on 17 th May, 2006 as per 
Section 3(4) of the Commissions of Inquiry Act, 1952. The 
relevant portion of the said ATR reads as follows:- 
“2. The Government have examined the Report submitted by 
the Commission on 8 th November, 2005 in detail and have 
not agreed with the findings that 
a) Netaji did not die in the plane crash; and 
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b) The ashes in the Renkoji Temple were not of Netaji. 




XhiS ^Report is placed before the Houses as required under 

sub-section 4 of Section 3 of the Commissions of Inquiry Act, 

* w . • 

1952”. 

(vi) it would be seen that the Government has accepted the 
majority reports of the Committees / Commissions and there 
are no good reasons or evidence to indicate that Netaji did 
not die in the plane crash on 18 th August, 1945. Though the 
Mukherjee Commission worked for 6 years and 7 months, it 
could not find any proof that Netaji Subhash Chandra Bose 
died in any other manner. Therefore, there is no reason for 
the Government of India to accept that the earlier two 
findings were incorrect. Further, it is always open to the 
Government of India to accept or reject the findings of a 
Commission. The Commissions of Inquiry Act, 1952 
provides that the report of the Commission along with the 
ATR has to be placed before Parliament so that Parliament 
can take necessary action in the matter as it may be advised. 
No action has been taken by Parliament and, therefore, it is 
prayed that the matter may be treated as closed. The 
decision of the Government does not suffer from 
arbitrariness as there are good grounds for the Government 
not to accept the report of JMCI. It is emphasized that the 
report and findings of the Commission of Inquiry are meant 
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for information of the Government. The decision of the 


Government does not suffer from an illegality or 


arbitrariness. 


4. Averments made in para 4 need no comments, as these are 
matters of records. 



5. Averments made in para 5 need no comments, as these are 



respondents want to say that on recommendations of the Prime Minister, 
the President had approved the conferment of the award of Bharat Ratna, 
posthumously, on Netaji Subhash Chandra Bose, A press communique 
announcing the conferment of award was issued by the President’s 
Secretariat on January 22, 1992. In the case of posthumous awards, the 
award has to be received by the next of kin (NOK) of the awardee. Mrs. 
Anita Pfaff, daughter of Netaji, who was contacted in this connection, 


expressed certain reservations on receiving the award as according to her 


such an honour should have been appropriate in the fifties andjett that 
one cannot honour Netaji today by awarding the Bharat Ratna to him. She 
declined to receive the award. Apart from declining of the award by 
Netaji’s daughter, some persons submitted a memorandum to the then 
President. There was also criticism in Parliament and the media about the 
award. The crux and essence of all this was that the award was too late in 
the day for Netaji and also on the ground that it was not appropriate for the 





Govt, to announce the award ‘posthumously’ in the absence of credible 
evidence of Netaji’s death. However, it was considered that the 
conferment of Bharat Ratna on Netaji was only announced by the 
President’s Secretariat through a press communique and was not notified 
in the gazette. The notification in the gazette is done when the award is 
actually conferred by the President during the presentation ceremony. 
Since the award was declined by the NOK, there was no presentation of 
the award and the award was not notified in the Gazette of India. It was 
decided with the approval of the Prime Minister and the President that no 
further action was necessary and the matter be treated as closed. 


8. Averments made in para 8 need no comments, as these are 


matters of records. 


/ 


/ 


X 


9. Averments made in para 9 need no comments, as these are 
matters of records. 

10 . Averments made in para 10 need no comments, as these are 
matters of records. 

11 . Averments made in para 11 need no comments, as these are 

/ / 

matters of records. 


12. Averments made in para 12 need no comments, as these are 
matters of records. 
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12.1 Averments made in para 12.1 need no comments, as these are 
matters of records. 

/ 4 ‘ * 

13. The answering respondent denies and disputes that the Central 

Government has rejected the findings of the Justice Mukherjee 

A >' / 

• r ( 

Commission of Enquiry on 17.5.2006 without assigning any reasons, it is 

/ " > 

submitted that the report of JMCI has been thoroughly examined; but it 
was observed that the Commission’s inquiry was inconclusive and it has 
not been able to provide definite findings. It is submitted that the 
Commission’s finding that Netaii did not die in the plane crash are based 

on non-availability of 'clinching evidence ’. It is further submitted that Shah 
Nawaz Committee of 1956 and Khosla Commission of 1970 also 
encountered the same predicament and they also relied on oral evidence 
of the witnesses including those who were co-passengers of Netaji in the 
said ill-fated plane and came to the conclusion that Netaji died in the plane 
crash on 18 th August, 1945 and that he was cremated in Taiwan 
Crematorium and his ashes were taken to Tokyo and preserved in the 
Renkoji temple there. Justice Mukherjee Commission, therefore, does not 
conclusively disprove the plane crash story in the face of overwhelming 
oral evidence, particularly of those who were co-passengers of Netaji and 
also the doctors and staff of the Hospital where he was treated for third 
degree burn injuries sustained in the plane crash. Government of India, 
therefore, found it difficult to accept the conclusions of the Justice 
Mukherjee Commission^ Inquiry. Further, it is always open to the 
Government of India to accept or reject the findings of a Commission. The 
Commissions of Inquiry Act, 1952 provides that the report of the 
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Commission along with the ATR has to be placed before Parliament so 
that Parliament can take necessary action in the matter as it may be 
advised. No action has been taken by Parliament and, therefore, it is 
prayed that the matter may be treated as closed. The decision of the 
Government does not suffer from arbitrariness as there are good grounds 
for the Government not to accept the report of JMCI. It is emphasized that 
the report and findings of the Commission of Inquiry are meant for 


information of the Government. The decision of the Government does not 
suffer from an illegality or arbitrariness. 


14. The answering respondent reiterates what has been stated in para 
13 above. 


14.1 Averments made in para 14 need no comments, as these are 
matters of records. / 


14.2 The answering respondent reiterates what has been stated in para 

■ i 

13 above. 

A / 

P -45r -The allegation - of the~petitioneFs(that the ^relevant documents or 
records relating to alleged Netaji’s disappearance were not accessible to 


the Justice Mukherjee Commission of Inquiry is denied and disputed. It is 
submitted that JMCI submitted its report on 8 th November, 2005 after 
examining witnesses, visiting the U.K., Japan, Taiwan, Bangkok and 
Russian Federation and after going through 308 exhibits. In respect of 
‘Secret’ and Top Secret' file/documents or records it may be stated that 
these records relate to the appointment of Inquiry Committee$on the death 


9 




£#r£ 


of Shri Subhash Chandra Bose, refer to the award of Bharat Ratna award 
(Posthumously) on Netaji and as such, these do not contain any material 
which have not been made available to the Commission earlier. 


16. Averments made in para 16 need no comments as these are 
matters of records. 



16,f' Averments made in para 16.1 need no comments as these are 


matters of records. However, it is stated that Shri Naresh Jaiswal was 
working in the Ministry of Home Affairs in the capacity of Section Officer at 
the time of filing that affidavit and was duly authorized by the Ministry to do 
so.. 



statements of fact. 



iring respondent has been stated in para 




available to the Commission is denied. In fact, in para 2.6 of its Report, 
the Commission itself has stated that out of 202 (two hundred and two) 
exhibits, authenticated copies of 26 (twenty six) exhibits and plain 
photocopies of 63 (sixty three) exhibits, aggregating 89 (eighty nine) 
exhibits only, were furnished by the Government of India to 


Commission. 




H* 


16.5 It is submitted that all available records were produced before the 

As s 


9-6 & 



Justice Mukherjee Commission, 
reappoint or reopen the JMCI. 


such, there seems to be no need to 
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The answering respondent humbly submits that the earlier two 
Committee/Commission namely Shah Nawaz Committee and Khosla 
Commission have stated that Netaji Subhash Chandra Bose died in the 
plane crash at Taihoku Airport on 18 m August, 1945. It is also humbly 
submitted that Government of India also accepted the finding of the said 
Committee/Commission. 

The representation dated 11.3.2008 has not been received 
in the CDN Section of ibeHS Division of the Ministry of Home Affairs. In 
view of what has been stated in reply to 17 above, there is no need for 
reappointment or reopening of the Mukherjee Commission and the present 
petition may be dismissed, 

20. The answering respondent reiterates what has been stated in para 
13 above. / 


21. The answering respondent reiterates whayhas been stated in para 
13 above. 


/hat h 


22. The answering respondent humbly reiterates that inspite of best 

J- / 

efforts made by various organs of the Government, no records could be 
found on the basis of which the then Hon’ble Prime Minister of India late 

jT / 

/ |L 

Morarji Desai made the statement on the floor of Parliament on 28 
August, 1978. 
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23. The answering respondent reiterates what has been stated in para 
1 3 above. 


24. The answering respondent reiterates what has been stated in para 
13 above. 

r - 

25. The answering respondent submits that the Government of India 
has accepted the findings of the Shah Nawaz Committee and Khosla 
Commission. Both the Committee/Commission have concluded in their 
report that Netaji died in the plane crash at Taihoku on 18 th August, 1945. 




26. ' The answering respondent reiterates what has been stated in para 
13 above. 


ond< 


27. The answering respondent reiterates what has been stated in para 
1 3 above. 

j ^ /) The-answering respondent denies that the fundamental rights of the 

petitioners guaranteed under section 14 & 19(1) of the Constitution of the 

India have been violated. The answering respondent respectfully submits 

A 

that the report of Justice Mukhorjee Commission of Jhquiry was 
thoroughly examined; but it was observed that the Commission’s (Enquiry 
was inconclusive and it has not been able to provide definite findings. It is 
submitted that the Commission's finding that Netaji did not die in the plane 
crash are based on non-availability of 'clinching evidence ’. It is submitted 
that Shah Nawaz Committee of 1956 and Khosla Commission of 1970 
also encountered the same predicament and they, therefore, relied on oral 
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evidences of the witnesses including those who were co-passengers of 
Netaji in the said ill-fated plane and came to the conclusion that Netaji died 
in the plane crash on 18 th August, 1945 and that he was cremated in 
Taiwan Crematorium and his ashes were taken to Tokyo and preserved in 




the Renkoji temple there. Justice Mukherjee Commission’s, therefore, do 

/ 

not conclusively disprove the plane crash story in the face of 
overwhelming oral evidence, particularly of those who were co-passengers 
of Netaji and also the doctors and staff of the Hospital where he was 
treated for third degree burn injuries sustained in the plane crash. It is 
submitted that Government of India, therefore, found it difficult to accept 


the conclusions of the Justice Mukherjee Commission of Inquiry. 

— 

The answering respondent has no comments to offer as it falls 


16 (> 1 29 

a A within the purview of Hon’bie Court. 


n 




30. The answering respondent has no comments to offer a? it falls 
within the purview of Hon’bie Court. 

S J 

£ 31. The answering respondent has no comments ,to offer as it falls 
within the purview of Hon’bie CcKjrt. 

Prayers:- 

It is submitted that the prayers as made by the petitioners may not 

Jr / 

jr / 

be allowed as they are devoid of merit or substance. 


irk** 
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To, 

P o vAr 




No. 12014/6/08- Cdn 
Government of India 
Ministry of Home Affairs 
I S-ll Division: Cdn Section 

9 th Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi. 
Dated, -the 7 th July , 2009. 

P 

Smt S. Bhattacharya, ^ n 

Additional Government Counsel, • JUL 

Ministry of Law & Justice, 

Branch Secretariat, 

11, Strand Road, 2 nd Floor, 

Kolkata-700 001. 



Subject: W.P. No. 8215(W)/08 - Subash Chandra Basu & others vs 
Union of India and others. 



The undersigned is directed to refer to this Ministry's letter of even 
number dated 2 nd April, 2009 on the above mentioned subject and to request 
that the present position in the case may kindly be informed to the Ministry of 
Home Affairs. It is also requested that this Ministry may kindly be kept 
informed about the developments in the case from time to time. 


Yours faithfully, 

( Amar Chand) 
Under Secretary to the Government of India 

Tele No. 246 10466 





A 


' j. 


No. 12014 / 6 / 08 — Cdn 
Government of India 
Ministry of Home Affairs 

I S-ll Division: Cdn Section 

**** 

9 th Floor, Lok Nayak Bhawan, 
Khan Market, New Delhi, 
Dated, the 21 st July , 2009. 

Smt S. Bhattacharya, 

Additional Government Counsel, 

Ministry of Law & Justice, 

Branch Secretariat, 

11, Strand Road, 2 nd Floor, 

Kolkata-700 001 . 


2 1 JW 2W 


Subject: W.P. No. 8215(W)/08 - Subash Chandra Basu & others vs 
Union of India and others. 






The undersigned is directed to refer to this Ministry’s letter of even 
number dated 2 nd April, 2009 and 7 th July, 2009 on the above mentioned 
subject and to request that the present position in the case may kindly be 
informed to the Ministry of Home Affairs. It is also requested that this 
Ministry may kindly be kept informed about the developments in the case 
from time to time. 



Yours faithfully, . 

CQJ 

{ Amar Chand) 
Under Secretary to the Government of India 

Tele No. 246 10466 


ME73- 





No. 25/4/NGO-XV1 




■Li 



f^T TT^TrR, As K^rft 
MINISTRY OF EXTERNAL AFFAIRS 
NEW DELHI 



June 1 1, 2008 


To 


Shri Am it Arora, 

276, Captain Gaur Mall, 
Srinivaspuri Depot, 

Near Okhla Mandi, 

New Delhi- 1 1 0065. 


Subject: Appeal under RTI Act 2005 of Shri Amit Arora . 

Sir, 

L am directed to refer to Ministry of Home Affairs letter No. 1 20 1 4/6/08- 
Cdn dated 9th May 2008 on the subject above. The reply to Point (ii) of your 
query, which has been referred to Ministry of External Affairs, is as under: 


(ii) No decision has been taken on the question of bringing back the ashes of 
Nelaji Subhash Chander Bose to India. 


Yours faithfully, 

Hf- 

(Dcbnath Shaw) 

Joint Secretary (CNV) 
Tel. 23011357 


Copy to Shri S.K. Malhotra, Deputy Secretary/CPIO, Ministry of I lome Affairs, 
IS Division (Cdn.), 9 th Floor, Lok Nayak Bhawan, Khan Market, New Delhi- 
110003. 

(Dcbnath Shaw) 
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MOST IMMEDI ATE 


cV ■■ 



L.D. Ralte 

Joint Secretary (CNV) 

Tel: 2301 1357 

D.O. N o ,25/105/N GO-Pt. 20 February 2007 






Please refer your D.O.No.l3013/9/06-CDNdated 29 
December 2007 on die assurance to USQ 2817 dated 23.082006 by 
Dr. Brun Mukher jee regarding financial assistance to Renkoji 
Temple, Japan, 


2 I am directed to inform that government has not 

sanctioned for payment to Renkoji Temple. It is possible that some 
individuals may have been made payments. 

/ 1\as£& 


Shri Vipin Saxena 
Joint Secretary (Security) 
Ministry of Home Affairs 
Lok Nayak Bhawan 
New Delhi - 11 00 03 


Yours sincerely. 



^.D. Ralte) 
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No. 1 201 4/6/08-Cdn. 
Government of India 
Ministry of Home Affairs 



IS- II Division 
Cdn. Section 


\ 




LokNayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, dated 26.10.09 



2 7 OCT 20© 


Smt S. Bhattacharya, 

Additional Government Counsel, 

Ministry of Law & Justice, 

Branch Secretariat, 

1 1 , Strand Road, 2 nd Floor, 

Kol kata-700 001. 

Subject: W.P.No,8215(W)/08 - Subhash Chandra Basu & others vs 


Union of India and others. 


The undersigned is directed to refer to this Ministry’s letter of even 
number dated 2 nd April, 2009, 7 th July, 2009 and 21 st July 2009 on the above 
mentioned subject and to request that the present position in the case may 
kindly be informed to the Ministry of Home Affairs. It is also requested that 
this Ministry may kindly be kept informed about the developments in the case 
from time to time. 


Yours faithfully, 


(Baljeet Kaur Rckhi) 
Section Officer 





Dc 


oxwn. 




Advocate 

H i eh Court, Calcutta 


Lvis- 3^ - r 


Bar Association 

Room No. 2 

High Court, Calcutta 

Ph Bar Association : 2248-5579/3190 

Fax No. (033) 2248-2313 

E-mail : barasohc@cal.cmc.net. in 


10-A, Dr Kartick Bose Street, 

1st Floor, Kolkata-700009 
Phone : 2350-9128 & 2351-2988 
Mobile . 9433506066 
Visiting Hours : 6 P.M. to 9 P.M. 


By hand 

through special messenger 


To 

The Senior Govt. Counsel, 

Ministry of Law of Justice 
Department of Legal Affairs, 

11, Strand Road, Kolkata-700001 . 




Dated 12 th April 2010 


If - 


Your Ref.: File No.:592/Home/08-lll dt. 22/29.05.09 ' b APp 
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Re.: 


\ -V'- x 

:W.P.No. 8215 (W) of 2008 ■ .... 

Subhas Chandra Bose 
Vs. " 

Union of India & Ors. 






(The pil matter is pending in the High Court, Calcutta for adjudication) 

Dear Sir, 

Kindly refer to my letter dated 22 nd January, 2010 by which I brought to your notice about out 
come of hearing on 15.01.2010, 

In this connection, I would like to place it on your record that the matter was listed in the 
peremptory list of cases dated 09.04.2010 of their Lordships the Hon'ble Justice Mr. Mohit S. Shah, Chief 
Justice and the Hon’ble Justice S.P.Talukdar and taken up for hearing. At the time of its hearing on 
09.04.2010, 1 myself Ld, by the Ld. Senior Counsel Mr. R.N. Das appeared on your behalf. 

The matter was heard at length-. After hearing the Ld. Advocates for the parties their Lordships 
directed to be filed Affidavit-in-Opposition by 21.05.2010 instead of 12.02.2010 and the matter will be listed 
on 18.06.2010 for further hearing. 
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No. 120 1 4/6/2008-Cdn. 




r> 


Ministry of Home Affairs 
IS-II Division 


9 th Floor, ‘C 1 Wing, Lok Nayak 


Bhavan, Khan Market, New 
Delhi, dated the 14 th July, 2010. 


Shri Mohd. Nizamuddin, 


1 5 JUL 2010* 


Advocate, High Court Calcutta, 
Bar Association, Room No. 12, 
And 

15, Marquis Lane, 
Kolkata-7000 16. 


Subject: Petition No. 8215 (W) of 2008 - Subhash Chandra Basu Vs Union 


of India 


Sir, 


Please refer to the discussion on 9.7.2010 at Kolkata. A set of the 
Justice Mukherjee Commission Report (Vol. I, II-A and II-B) is sent herewith 
as desired. 

Please acknowledge the receipt. 


Yours faithfully. 




(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 




No. 1 20 1 4/6/2008-Cdn. 
Ministry of Home Affairs 


IS-II Division 


Delhi, dated the 13 th July, 2010. 


9 th Floor, ‘C’ Wing, Lok Nayak 


Bhavan, Khan Market, New 



Shri T.K. Ghosh 

Advocate, Bar Association, \ J 

Room No. 2, Calcutta High Court 

Kolkata. 


Subject: Petition No. 82 1 5 (W) of 2008 - Subhash Chandra Basu Vs Union 


of India 


Sir, 


I am directed to invite your attention to the copy of parawise comments 
on the above writ petition handed over to you by Sh. Amar Cjiand, Under 
Secretary, MHA on his visit to Kolkata on 14.5.2010 on the directions of 
Senior Counsel Shri R.N. Das. In this connection your letter dated 12.4.2010 
addressed to Senior Govt. Counsel (Shri R.N. Das) on the subject refers. 

2. I am also directed to say that Smt. S. Bhattacharya Addl. Govt. 
Advocate/ Incharge, Branch Sectt., Kolkata has also discussed this matter with 
you on 9.7.2010 and directed to finalize the affidavit in consultation with 
Additional Solicitor General, Sh. Farooq Razak. The same may be done within 
this week to enable the undersigned to obtain the approval of higher authorities 
before it is got affirmed by the Oath Commissioner, Delhi High Court. 

3. An urgent action is requested. 


Yours faithfully, 



(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 


Copy to: 



\ 5 JUL 2* ^ 



2 . 



Additional Solicitor General, Sh. Farooq M. Razak, 19, Balu Hakak 
Lane, Park Circus, Kolkata- 700017. 

Smt. S. Bhattacharya, Additional Advocate/Incharge, Deptt. Of Legal 
Affairs, Branch Sectt., 11 Stand Road, 2 nd Floor, Kolkata- 700001 w.r.t. 

e discussions with her on 9.7.20 1 0 at Kolkata. 

Shri R.N. Das, Senior Govt. Council, High Court Kolkata with reference 
to his discussions with Sh. Amar Chand, Under Secretary, MHA on 
14.5.2010. 







No.I/ 12014/5/2007-Cdn. 
Ministry of Home Affairs 
Internal Security Division 
Cdn. Section 


9 th Floor, ‘C’ Wing, 
Lok Nayak Bhawan, 
New Delhi, the 13 th ^2010. 


OFFICE MEMORANDUM 






3 # 


Sub; WP No. 2003/20Q6-Shri Rudra Jyoti Bhattacharya- Vs. -Union of , 
India & Ors. 

The undersigned is directed to refer to your letter No. 
RS.40/2008-T dated 21.08.2008 providing information on the action 
taken report in the regard to the report laid on the Table of the House 
in respect of Justice Mukherjee Commission of Inquiry (JMCI). In 
order to prepare the necessary affidavit, the Addional Solicitor 
General, Kolkata High Court has desired full text of the debate held 
in the Rajya Sabha. 

2. It is requested that a copy of the full text of the full debates on 
Justice Mukherjee Commission of Inquiry (JMCI) that took place on 
different dates may be provided to this Ministry immediately latest by 
15.07.2010. 






3 # 



(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 

Tel. 24610467 




Shri K. Sudhakaran 
Deputy Director 
Rajya Sabha Secretariate 
Parliament House, New Delhi. 
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No.l/ 12014/5/ 2007'Cdn. 

Ministry of Home Affairs 
Internal Security Division 
Cdn. Section 

9 th Floor, ‘C’ Wing, 
Lok Nayak Bhawan, 
New Delhi, the 13*^2010. 

OFFICE MEMORANDUM 



Sub: WP No. 2003/2006-Shri Rudra Jyoti Bhattacharya-Vs. -Union 
of India & Ors. 

The undersigned is directed to refer to your letter No. 
23/5/XIV/2008/T dated 12.02.2010 providing information on the 
action taken report in the matter of report laid on the Table of the 
House in respect of Justice Mukherjee Commission of Inquiry (JMCI). 
In order to prepare the necessary affidavit by the Assistant Solicitor 
General, Kolkata High Court has desired full text of the debate held in 
the F«iya Sabha. 


2. It is requested that a copy of the full text of the full debates on 
Justice Mukherjee Commission of Inquiry (JMCI) that took place on 
different dates may be provided to this Ministry immediately latest by 
15.07.2010. 

(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 

Tel. 24610467 



Shri S.K.Ganguly, 

Under Secretary 

Lok Sabha Secretariat, 

Parliament House, New Delhi. 



a#* 
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No.I/ 12014/5/ 2007 -Cdn. '1^ 

Ministry of Home Affairs 
Internal Security Division 
Cdn. Section 

9 th Floor, ‘C’ Wing, 
Lok Nayak Bhawan, 
New Delhi, the 14 th July, 2010. 

OFFICE MEMORANDUM 


Sub: WP No. 2003/2006-Shri Rudra Jyoti Bhattacharya- Vs. -Union of 
India 8s Ors. 


Apropos our telephonic discussion today in regard to 
information on the action taken report in the regard to the report laid 
on the Table of the House in respect of Justice Mukherjee Commission 
of Inquiry (JMCI). In order to prepare the necessary affidavit, the 
Addional Solicitor General, Kolkata High Court has desired full text of 
the debate held in the Rajya Sabha. 


0 * 

2, It is requested that a copy of the full text of the full debates on 
Justice Mukherjee Commission of Inquiry (JMCI) that took place on 
different dates may be provided to this Ministry immediately latest by 
15.07.2010. 

* i 


(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 

Tel. 24610467 

Shri Raghav Dass, 

Director, 

Room No. 632, 

Parliament House Annexe, 

New Delhi. 




MOST IIMMEPi ATE/BY SPEED POST 




No .$92/Home/2008/Lit .III 


Go vernment of India 
Ministry of Law & Justice 
Department of Legal Affairs 
Branch Secretariat 


(IPS 3 


3^3 


1 1, Strand Road. 
2 nd Floor (Middle Building), 
Kolkata-700 00 1 . 


jt 



° X 

Ma’Baljeet Kaur Rekhi, 

Section Officer, 

Ministry of Home Affairs, 

IS-II Division, Cdn Section, 
Lok Nayak Bhavan, 

9 lh Floor, C-Wing, Room No.8, 
New Delhi. 


Dated, the 3 ri1 Sept., 2010. 


Sub : W.P. No, 8215 (W) of 2008- 
Subhas Chandra Bose 

-Vs- 

Union of India & Ors. 

Sir, 

Please note that the above P1L matter came up before the HoiTble the Chief 
Justice, the Hon’ble Justice Jainarayan Patel and the Hon’ble Justice 
Bhattachaiyya on 20.08.2010, when the Learned Additional Solicitor General, 
Mr. Farook M. Razack and Shri Tarun Kumar Ghosh, Advocate, appeared on 
behalf of the Union of India. After hearing Their Lordships were please to direct 
the Union of India to file Affidavit-in-Opposition on or before the next date of 
haring as fixed on 10.09.2010. 

You are, therefore, requested to take immediate necessary action for filing 
the Affidavit-in-Opposition since the matter is important one. 

Yours faithfully, 

ill I to. 

( S. Bhattachaiyya ) 
Sr. Central Govt. Advocate & In charge 






Sub: WP No. 2003/2006* Shri Rudra Jyoti Bhattacharya Vs. Union of 
India & Ors. 

*** 

Sir, 

I am directed to refer to the above mentioned subject and to request that 
the present position of the case may kindly be arranged to be conveyed 
immediately. 


Yours faithfully, 


(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 

Tel: 24610467 


No.I/ 12014/5/20Q$-Cdn. 
Ministry' of Home Affairs 
Internal Security Division-II 


BY SPEED POST 



9 lh Floor, C' Wing, 
Lok Nayak Bhawan, 


New Delhi, the 23l rcl September, 2010 


Ms, S. Bhattacharya 
Joint Secretary^ & Legal Adviser , 
Ministry' of Law and Justice, 
Deptt, Of Legal Affairs, 

11 Strand Road, Kolkata-700001 


22 SEP 20tU 


Subject: W.P. No. 8215(W)/08 tiled by Shri Subash Chadra Basu & others 
Vs. UOI & others 


Madam, 

I am directed to refer to your letter No. 
592/Home/2008/Lit,IIl/2053/3248 dated 3.9.2010 on the above subject and to 
convey that a copy of parawise comments of this Ministry on the writ petition has 
been sent to you vide this Ministry’s letter of even number dated 2.04.2009 
followed by reminders. 

During the visit of undersigned alongwith Smt. L.P. Shrivastava, Under 
Secretary to Kolkatla on 9' 11 July, 2010, we had met yourself and drawn your 
attention to the above fact. It was also mentioned that a copy of parawise 
comments were handed over to Shri Ghosh on 10.5.2010 by Shri Amar Chand, 
Under Secretary. Yourself had assured that Shri T.K.Ghosh would be asked to 
prepare affidavit and directed him to send the same to the Ministry which could be 
typed on green sheet and affirmed by the Oath Commissioner and for that purpose. 
Under Secretary' need not visit Kolkatta again. The necessary affidavit in W.P. No. 
82 1 5(W)/08 has not been received as yet. 

Attention is invited to this Ministry letter of even number dated 1 5.7.2010 
addressed to Shri T.K.Ghosh, Advocate appointed in this case with a copy to you 
for information (Copy enclosed). It is requested to get the affidavit prepared on the 


V 




bases of para wise comments furnished by the Ministry in order to got it affirmed 
by the Oath Commissioner as suggested by you.. 



S\l 2 3 SEP 2010 


Yours faithfully, 

(mM 

(B.iCJlekhi) 
Section Officer 
22 . 09.2010 


Shri Farooq M. Razak, Additional Solicitor General, Kolkata. A copy 
of parawise comments of this Ministry were also handed over to the 
ASG during the visit to Kolkata on 8. 07. 20 10. 


o, & & & tf* J 
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IN THE HIGH COURT AT CALCUTTA 
Constitutional Writ Jurisdiction 
Original Side 


fw M u 






For petitioners 
tin Serial No. 1) 

For petitioners 
(in Serial Nc.2) 

For petitioners 
tin Serial No.3) 

For Respondent/U 01 


Mwpko & ^ 


IQ 


W.P.No 2003 of 2006 

Rudra Jyoti Bhattachariee & Ors. 

Versus 

Union of India & Ors . 

With 

W.P.2754HW) of 2006 
A shim Kumar Ganguly & Anr. 

Versus 

Union of India & Ors. 

And r — 

W. P.82 15 fW) of 2008 / ia * 

Subhas CRandra Bose * 1 ^ 

^ Versus .- ' 

Union of India & Ors. 




\V^ 




Mr. Kashi Kanta Moitra. Sr. Advocate with 
Mr. Kesab Bhattaeharya ami 
Ms. Debjani Ghosa!. Advocates 
Mr A shim Kumar Ganguly. Advocate / 

Mr. Subhas Chandra Bose. Advocate 




Mr. F M.Razack. Acldl. Solicitor General with 
Mr. R.N.Das, Sr.Advocate and 

■ftr I »wv, lh^ ^ Ad, ° ca,ts 


BEFORE: 


The Hon'bie the CHIEF JUSTICE 
AND 

The Hon'bie JUSTICE BHATTACHARYA 

Date : 1 0th September. 2010. 


THE COURT Let the supplementary affidavit filed on behalf of the 
petitioners Rudra Jyoti Bhattachariee & Ors, in W.P 2003 of 2006 as well as the 
supplementary affidavit filed on behalf of Ashim Kumar Ganguly & Anr. In 


W.P.No. 2754 1(W) of 2006 be taken on record. 


00 



A 


2 

Learned Additional Solicitor General has placed before us a communication 
dated 6 th September, 2010 addressed to him by the Ministry of Home Affairs, 
Government of India, along with a Fax message dated 3 rd September, 2010 wherein the 
Ministry' of Home Affairs has specifically denied having given any clearance in respect of 
the matter raised in the news item which appeared in the Pune Times on 18 th August, 
2010. It is also submitted that the facts have also been ascertained by the Ministry of 
External Affairs from their Mission in Tokyo who have conveyed that the article is 
farfetched and not based on facts. Let the communication dated 6 ih September, 2010 along 
with the Fax message dated 3 rd September, 2010 be taken on record. 

Learned Additional Solicitor General submits that he would like to file Affidavit 
in opposition in reply to the two supplementary affidavits filed in Court today. He would 
also like to seek further information in respect of the petitions so that he may be able to 
assistthe Court for which some time may be granted. 

We make it clear that the learned counsel for the parties should be ready with 
their respective cases so that all the three petitions can be finally heard and disposed of. 
By consent of learned counsel for the parties, all the three petitions are directed to be 
listed on 19 th November 20 JO at 2 00 nm for final hearing Parties are expected to 
complete their pleadings and tendd synopsis of the case , if any, in advance. 

Certified photostat copy of this order be made available to the parties by 
Tuesday next. ( 14-9-20100). 




( J.N. PATEL, C J ) 


( BH ATTACH ARY A, I.) 

Rsg. 

AjM.RjsgtttrartCR I 


10 Nov 15 13:50 


Faisal Farook 


+91332290G743 







Farook M. Razack 


sfr w-xfrferf^r? - '! 

"HTTcl 

ADDITIONAL SOLICITOR-GENERAL 
OF INDIA 


y. 

DearShri Muralidharan. 


12 h November 2010 


Vs y i jtqs 

TfOxsipC 


Re: W. P- No, 2003 of 2006 

Rurfrajyoti Bhattacharya & Ors. vs. Union of India & Ors. 
With 

W. P. No. 27 Ml fW) of 2006 

Ashim Kumar Ganguly & Anr. vs. Union of India & Ors. 
With 

W. P. No, 8215 (W) of 2008 

Subhash Chandra Bose vs. Union of India & Ors. 


The aforesaid matters are coming up for hearing before the learned Division Bench 
of the Hon'bie High Court at Calcutta on 19 th November 2010. On the last occasion 
i.e., on 10 th September 2010, the matter was heard out at length. The issue raised by 
the learned Counsel appearing for the petitioners was relating to a publication made 
by Pune Times, a Pune based newspaper on 18' h August 2010 wherein it had been 
stated that some activists have obtained permission from the Central Government to 
bring the ashes of Netaji Subhash Chandra Bose kept in the Renkoji Temple at Japan 
to India. It was submitted by me that neither the Ministry of Home Affairs nor the 
Ministry of External Affairs had given any clearance in respect of the matter raised in 
the news item, which appeared in Pune Times on 18 th August 2010. A communication 
dated 6 !tl September 2010 issued by the Ministry of Home Affairs in this regard which 
had been received by me was submitted before the Hon'bie Court. At this juncture 
two supplementary affidavits were filed by the petitioners regarding these facts and 
the same was taken on record Prayer was made by me for leave to file an affidavit- 
in-opposition to the supplementary affidavits filed in Court. Leave was granted and 
the matter has been fixed for final hearing on 19 l " November 2010 at 2.00 PM. 

^ <V A 
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10 Nov 15 13:59 


Faisal Farook 


+913322906743 



Farook M. Razack 


l °'^o 


^TKTi 

ADDITIONAL SOLICITOR-GENERAL 
OF INDIA 


On earlier occasion, when the matter had been heard certain queries were raised by 
the Hon'ble Court which had been communicated to Shri Amarchand, Under 
Secretary, Government of India, Ministry of Home Affairs when he had visited me at 
my Chamber. However, I have not received any reply in respect thereof. The said 
queries have also been informed to you verbally over the phone. I once again 
highlight the said queries raised by the Hon'ble Court hereinbelow for your 


instructions: 


VJ 


ft 


'ff* 


1. The Action Taken Report pursuant to the filing of Justice Mukherjee 
Commissions Report, interms whereof, the Government has not accepted the 
findings of Justice Mukherjee Commission does not disclose any reasons. 
Therefore, as no reasons have been disclosed the said Action Taken Report is 
bad in law. Accordingly, I was asked by the Hon'ble Court to apprise them 
whether any reasons were given by the Central Government for rejection of 
Justice Mukherjee Commission's finding. 


2. Whether there are any documents supporting or negativing the statement 
made by Shri Morarji Desai, the then Prime Minister of India in Parliament on 
28 th August 1978 which is highlighted at page 14 of the Justice Mukherjee 
Commission Report Volume 1? 


3. Whether Shri Tarakeshwar Pal, learned Counsel appearing for the 
Government of India had been briefed by the Central Government to 
represent the Union of India before the Justice Mukherjee Commission and 
whether he represented the Central Government in the said capacity and 
advanced arguments on its behalf? ( Note : There is lot of controversy 
regarding this fact because at page 36 of Justice Commission Report Volume 
1, it has been stated that Shri Tarakeshwar Pal, learned Counsel appearing for 
the Government of India had made submissions) 


Your instructions on the aforesaid queries is very essential and the same may, 
therefore, be immediately communicated to me. 
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10 Nov 15 13:59 


Faisal Farook 


+913322306743 


1*^37 1 



*TRcT 

ADDITiONAL SOLICITOR GENERAL 
OF INDIA 



Farook M. Razack 


^ Besides, kindly let me know whether there is any document or Rule or any statutory 
provision which provides that decisions taken by full Cabinet cannot be disclosed 
before a Court of Law. This is required because I was told by Shri Amarchand, Under 
Secretary that the Action Taken Report whereby the findings of Justice Mukherjee 
Commission was not accepted was the decision of the full Cabinet. 

I have not yet received the affidavit-in-opposition drafted by the junior Counsel in 
answer to the supplementary affidavits filed by the writ petitioners on 10 ,r 
September 2010. i am instructing the learned Advocate concerned to prepare the 
same immediately, if he has not done it so far, so that the same maybe affirmed 
before the date of the hearing and filed in Court. 

As the final hearing is likely to take place on 19 th November 2010, I would request 
you to come down to Kolkata on Thursday the 18 tn November 2010 so that necessary 
instructions may be obtained relating to the cases in question. 

With warm regards. 

Yours sincerely, 



/ 


(FAROOK M. RAZACK) 

Shri K. Muralidharan, 

The Deputy Secretary (Security), 
Government of India, 

Ministry of Home Affairs, 

New Delhi 
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IN THE HIGH COURT AT CALCUTTA 
Constitutional Writ Jurisdiction 
Original Side 



WP No 200? of 2006 

RUDRA JY0T1 BH ATTACH ARJEE & ORS 
Versus 

UNION OF INDIA 
With 

W.P.2754I(W) of 2006 
Ashim Kumar Ganguly & Anr. 

Versus 

Union of India 
And 

W P.82 1 5 (W) of 2008 
Subhas Chandra Bose 
Versus 

Union of India & Anr 


For Petitioners 
{in Serial No.l) 

For petitioner 
(in Serial No. 2) 

For petitioners : 
(m Serial No.?) 

For Resopondent/UOl 


Mr. Kashi Kami Moitra, Sr. Advocate 
Mr, Debabrata Kole. Advocates 
Mr. Ashim Kumar Ganguly. Advocate 

M r.Subhas Chandra Bose. Advocate 

Mr. Farook M.Razack. Addl Solicitor with 
Mr. Taam Kr Gliosli and 
Md. Nizzamuddin. Advocates 


BEFORE: 


The Hon 'b I c the CHIEF JUSTICE 
AND 

The Hon’ble JUSTICE BHATTACHARYA 
Date 20th August. 2010 


THE COURT Learned counsel for the petitioner has drawn our attention 
lo a news item obtained from the website of Times of India. EG Image and the news report 


7 



7 ^ 1 . 


a 
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is through Times News Network. A copv of the same is tendered which is taken on record 

and marked ‘X" for identification. 

The first two paragraphs of the said news item reads as under : 

"Pune : City-based World Peace Centre (WPC) will bring the ashes of freedom 
fighter and Azaad Hind Sena founder Subhas Chandra Bose, who sought Japan's 
assistance for India’s freedom movement during World War IT to Pune by the next 
Independence Day. 

The centre has received clearance from the Union Government through Indo- 
Japan association and the ashes that are currently in Tokyo’s Netaji Subhas 
Chandra Memorial will be handed over to the WPC by the next Independence 
Day” 





Learned counsel submits that he will place this news item on record along with an 
affidavit to be filed on behalf of the petitioner and copy of the same would be furnished to 
the learned Additional Solicitor General and counsel appearing for the State Government. 

It is submitted that the Commission has come to a cleat finding by observing that the ash.es 
kept in iKtj Japanese Temple is no* that of TMetai i H is also submitted that the feet * hut the 
N.Q-0 World Pence Centre elm ms to Hevc received clearance from the Union Government 
through ! ndodspanese Association for perform mu the fast rituals of Netau next year is a 
matter of great concern. Such steps on the part of the Union Government is not proper, 
particularly when Lbe matter is under consideration of this Court on the Judicial side. 
1 earned counsel submits that this Court should take up the matter for hearing by fixinu a 
cut lab! e date so that some nroiiress is made consider! nir the feet that the matter has been 
pending since Iona 


2-6 V 


Learned Additional Solicitor General states that he Mill seek instructions m the 
matter and make statement on the next date 

On the last date, we had requested the counsel tor the parties to sit together and 
propose the issues on which the> will address the C ourt so that we can proceed to hear the 
matter Nothing could be worked out and. therefore, it will be proper that the matter be 
listed for hearing. We. therefore, direct the learned counsel for the parties to complete their 
pleadings and. particularly, the respondent Union of India to file their affidaut-in- 
opposition on or before 3 <J September 2010. 

List this matter for hearing on 1 0 sl1 September 20 1 0 at 2.00 p m 
Certified photostat copy of this order be made available to the parties upon 
compliance of usual formalities. 


( J N, PATEL. C J ) 


( BHATTACHARYA. J ) 


Rsg. 

Assl.RtigisIraitCR) 





'No.1120 14/5/2007-Cdn. 


R>1 fft 


Government of India 
Mims try of Home Affairs 
\ IS- II Division 




ftihcj l t | l O 


Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 24 th November, 2010. 


To 



Shri Farooq M. Razak, 

Additional Solicitor General Kolkata, 


19, Balu Hakak Lane, 

Park Circus, 

Kolkata- 700 017 

Sub: (i) 2003/2006 Rudra Jyoti Bhattacharya Vs. Union of India & Ors 

(ii) 27541 of 2006 - Ashim Kumar Ganguly & Ors Vs, Union of India & 
Others 

(iiij WP No. 8215(W)/08 - Subhash Chandra Basu & Ors Vs. Union of 
India & Ors. 




Sir, 


This letter is in pursuance of the discussions & briefing held with you in 
Kolkata in your Chamber and the hearing which took place before the Court of 
Chief Justice on 19 th November, 2010 at 2.00 P.M. It had been mentioned by the 
Advocate of the Petitioners that the Counter Affidavit had not been filed in the 
Writ Petition No. 8215(W) of 2008- Subhash Chandra Basu & Ors Vs. Union of 
India & Ors. The Hon hie Court had directed that the Union Government should 
file the affidavit on this petition and final hearing will now take place on 13 th 
January, 201 1. 

2. In this connection it may be conveyed that a copy of the parawise 
comments had been sent to Smt. S. Bhattacharya, Ministry of Law, Kolkata 
Branch on 2.4.2009 and reminders had also been sent to her for forwarding the 
draft affidavit to Ministry of Home Affairs but the same have not yet been 
received in spite of repeated reminders. A copy of the parawise comments had 
also been handed over personally to Shri T.K. Ghosh. Government Advocate on 
14.5.2010 by Shri Amar Chand, Under Secretary, MHA, when he was in 


i 


1 

1 




Kolkata. A copy of the prawise comments had also been handed over to you by 
Smt.L.P, Shrivastava, US, MHA and Smt. B.K.Rekhi, Section Officer, MHA 
during their visit to Kolkata on 08.7.2010. They had also apprised Smt. S. 
Bhattacharya of the fact that the Ministry had not received the draft affidavit till 
then whereas a copy of the parawise comments had been sent to her on 
2.4.2009. She had spoken to Shri T.K. Ghosh and directed him to prepare the 
draft affidavit and sent to the Ministry. She had directed Smt. L.P. Shrivastava 
that the affidavit so received may be got affirmed before the Oath Commissioner, 
High Court of Delhi and sent, to them along with 4 copies thereof for filing, but 
the same has not been received as yet. A copy of letter dated 13 th July, 2010 
written to Shri Ghosh in this regard is enclosed. Also a copy of letter dated 22 nd 
September, 2010 written to Smt. S. Bhattacharya is also enclosed for 
information. 

3. In view of the above position, it is requested that you may kindly 
personally look into the matter and also request you to coordinate the case 
personally with all the concerned Government Advocates and arrange to send 
the draft affidavit to this Ministry at the earliest i.e. by 8 tL December, 20 10. 



Yours faithfully, 


Ends: As above 



""" Smt. S. Bhattacharya, J 

Incharge, Branch Secretariat, Kolkata 


I?, ^ 


i 
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BY SPEED POST 




No.I/ 1201 4/5/2 OQg-Cdn. 
Ministry of Home Affairs 
Internal Security Division-II 


9 th Floor, ‘C' Wing. 
Lok XayakBhawan. 


New Delhi, the 24 rd September, 2910. 


Ms. S. Bhattacharya 
Joint Secretary & Legal Adviser . 
Ministry’ of Law and Justice, 
Deptt. Of Legal Affairs, 

11 Strand Road. KoIkata-700001 


22 SEP 


Subject: W.P. No. 821 5(W)/08 filed by Shri Sub ash Chadra Basu & others 
Vs. UOI & others 

Madam, 

1 am directed to refer to your letter No. 
592/Home/2008/Lit.III/2053/3248 dated 3.9.2010 on the above subject and to 
convey that a copy of par a wise comments of this Ministry on the writ petition has 
been sent to you vide this Ministry's letter of even number dated 2.04.2009 
followed by reminders. 

During the visit of undersigned alongwith Smt. L.P. Shrivastava, Under 
Secretary to Kolkatta on 9 th July, 2010, we had met yourself and drawn your 
attention to tire above fact. It was also mentioned that a copy of parawise 
comments were handed over to Shri Ghosh on 10.5.2010 by Shri Amar Chand. 
Under Secretary'. Yourself had assured that Shri T.K.Ghosh would be asked to 
prepare affidavit and directed him to send the same to the Ministry which could be 
typed on green sheet and affirmed by the Oath Commissioner and for that purpose. 
Under Secretary need not visit Kolkatta again. The necessary' affidavit in W.P. No. 
8215(W)/08 has not been received as yet. 

Attention is invited to this Ministry letter of even number dated 1 5.7.2010 
addressed to Shri T.K.Ghosh. Advocate appointed in this case with a copy to you 
for information (Copy enclosed). It is requested to get the affidavit prepared on the 








bases of parawise comments furnished by the Ministry in order to got it affirmed 
by the Oath Commissioner as suggested by you., „ 
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V\? 2 3 SEP 2010 


Yours faithfully, 

(B.lCRekhi) 
Section Officer 
22 . 09.2010 



Shri Farooq M. Razak. Additional Solicitor General. Kolkata. A copy 
cf parawise comments of this Ministry were also handed over to the 
ASG during the visit to Kolkata on S. 07. 20 10. 
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No. 1 20 1 4/6/2008-Cdn. 
Ministry of Home Affairs 





IS -I I Division 


9 th Floor, ‘C’ Wing, Lok Nayak 


Bhavan, Khan Market, New 


^ . Shri T.K. Ghosh 


Delhi, dated the 13 th July, 2010. 


Advocate, Bar Association, 


1 b JJL 2010 


Room No. 2, Calcutta High Court 
Kolkata. 


Subject: Petition No. 82 1 5 (W) of 2008 - Subhash Chandra Basu Vs Union 


of India 


Sir, 


I am directed to invite your attention to the copy of parawise comments 
on the above writ petition handed over to you by Sh. Amar CJrand, Under 
Secretary 1 , MHA on his visit to Kolkata on 14.5.2010 on the directions of 
Senior Counsel Shri R.N. Das. In this connection your letter dated 12.4.2010 
addressed to Senior Govt. Counsel (Shri R.N. Das) on the subject refers. 

2. I am also directed to say that Smt. S. Bhattacharya Addl. Govt. 
Advocate/ Incharge, Branch Sectt, Kolkata has also discussed this matter with 
you on 9.7.2010 and directed to finalize the affidavit in consultation with 
Additional Solicitor General, Sh. Farooq Razak. The same may be done within 
this week to enable the undersigned to obtain the approval of higher authorities 
before it is got affirmed by the Oath Commissioner, Delhi High Court. 

3 . An urgent action is requested. 


Yours faithfully, 



(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 



Copy to: 

1/" Additional Solicitor General, Sh. Farooq M. Razak, 1 9. Balu Hakak 
Lane, Park Circus, Kolkata- 700017. 

I./ Smt. S. Bhattacharya, Additional Advocate/Incharge, Deptt. Of Legal 
Affairs. Branch Sectt., 11 Stand Road, 2 nd Floor, Kolkata- 700001 w.r.t. 
^,/the discussions with her on 9.7.2010 at Kolkata. 

3,,A Shri R.N. Das, Senior Govt. Council, High Court Kolkata with reference 
to his discussions with Sh. Amar Chand, Under Secretary'. MHA on 
14.5.2010. 





No. 12014/5/2007-Cdn. 


Government of India 
Ministry of Home Affairs 
IS- II Division 


Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 26 th November, 2010 


Office Memorandum 


Sub: WP No. 2003 of 2006- Shri Rudra Jyoti Bhattacharya & Ors Vs. 
Union of India & Ors. 


The undersigned is directed to say that the above mentioned Court 
case is coming up for hearing on 13 th January, 201 1. 

2. This Ministry contacted Shri Farooq M. Razak, Additional Solicitor 
General Kolkata, in the Writ Petition No. 2003/20 06 - Rudra Jyoti 
Bhattacharya & Ors. Vs Union of India. He has desired to furnish a copy 
of the discussion that took place on 28 th August, 1978, regarding the 
reply given by the then Prime Minister Shri Morarji Desai in the Lok 
Sabha in connection with the reports of Shahnawaj Committee and the 
Khosla Commission on the issue of disappearance of Netaji Subash 
Chandra Bose. 

3. It is requested to furnish a copy of the discussion that took place 
on 28 th August, 1978 immediately. The matter is to be discussed with 
ASG, Kolkata High Court. 



(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 

Tel: 24610467 


Shri Raghav Dass, 
Director, 

Room No. 632, 

Parliament House Annexe, 
New Delhi. 





/So/0. 


I 





FAX No, 2231 1646 
Tel No.22484806 


F.No. 592/Home/08/lII. / 3>Sj / 
GOVERNMENT OF INDIA 


Ministry of Law & Justice 
Deptt. of Legal Affairs 
1 1, Strand Road 
Koikata 


Date: 3.11.2010 


To 

Mr. Tarnn Kumar Ghosh 
Advocate 

Bar Association, Room No. 2 
High Court, Calcutta. 


Sub : W.P.No.8215(W) of 2008 

Sri Subhash Chandra Basu & Anr. 

-Vs- 

Union of India & Ors. 


Sir, 



Please refer to this office letter dated dated 8.4.09 sent to you along with parawise 
comments of the Ministry of Home Affairs for drawing affidavit-in-opposition. 
Department concerned vide their letter dated 23.09.10 inform this office that parawise 
comments were handed over to you on 10.5.10 by Shrt Amar Chand, Under Secretary of 
the department concerned but affidavit in W.P. No.8215(W) of 08 has not been received 
by the department concerned. I am directed to request you to infom this office about the 
reasons for delay in preparing affidavit-in-opposition. You are requested to draw the A/O 
immediately and send it to the department concerned after settling from the Sr, Counsel 
and Ld. A S.G. for further necessary action. 


This is for your information and necessary action. 


Yours faithfully. 


(G.S.Makker ) 
Jr. Central Govt. Advocate. 

Copy to : 

"TB.K. Rekhi, Section Officer , Ministry of Home Affairs, Internal Security Division- 
11, 9 th floor, “C” Wing, Lok Nayak Bhawan, New Delhi - for information. 





(Jr, C.G.A.) 






*) 



FAX:2228-52I5 
Tel: 2248-4806 
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No.^92/Home/08-Ifl 
Government of India 
Ministry of Law & Justice, 
Department of Legal Affairs 
1 1, Strand Road, 
Kolkata-1 . 




By Speed Post 




A 


B.K. Rekhi, 

Section Officer, 

Ministry of Home Affairs, 
Internal Security Division-II, 
9 th Floor, C~Wing, 

Lok Nayak Bhawan, 

New Delhi- 1 10 003. 


Sub : W.P. No.8215(W) of 2008 

Sri Subhas Chandra Basu & Anr. 
-Vs- 

Union of India & Ors. 


Dated, the 19 th Nov., 2010 



Sir, 

Enclosed please find herewith draft Affidavit-in-Opposition in the aforesaid matter 
drafted by Sbri Tarim Ghosh, Advocate and settled by Shri Farook M. Razac k. Learned 
Additional Solicitor General, High Court, Calcutta, for your kind approval and final typing. 


You are requested to send approved final typed Affidavit-in-Opposition with sufficient ' 
number of copies in consultation with concerned drafting counsel for further necessafy 
action. 


Yours faith fully, 



y flV-Y 

( G.S. Makker ) 

Jr. Central Govt. Advocate 
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IN THE HIGH COURT AT CALCUTTA 
CONSTITUTIONAL WRIT JURISDICTION 
(APPELLATE SI DE) 

W.P. NO. 821 5 (W) OF 2008. 

IN THE MATTER O F : 

An application under Article 226 oi the 
Constitution of India; 


■ Ai’.ci- 


iN T HEM ATTE R OF : 

A writ or writs in the nature o) 
Mandamus; 


-And- 


IN THE MATTER O F : 

A writ or writs in the nature of 
Certiorari; 


-And- 


IN THE MAT TER OF : 


Re-appointment or re-opening ol 


Mu khe 


rjee 


Commission 


tor 


completion of Inquiry into the matter of 
alleged disappearance and/or death ol 
Netaji Sub has Chandra Bose in 1945 
and/or continue further enquiry to find 
out the date of death of Netaji Subhas 
Chandra Bose, if he has died, and how, 
where and when, in earlier terms of 
reference of appointment under clause 
No. "2.(d) - Whether he has died in any 
other manner at any other place and, if 
so, when and now," of the said earlier 
Commission of Inquiry appointed by 
the Government of India Vide 
Notification No.S. 0.339(E) dated 
14.05.1999; 


-And- 


IN THE MATTER OF : 


The Evidence Act, 1872; 
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IN THE MATTE R OF : 

The Public Records Act, 1993; 

-And- 

IN THE MATT ER OF : 

Violation of fundamental rights 
enshrined under Article 14, 19(1) of Lhe 
Constitution of India; 

-And- 

1N T HE MATTER OF : 

The Right to Information Act, 2005; 

-And- 

IN THE MATT ER OF : 

Non-Consideration of the representative 
dated 11.03.2008 sent by the petitioner 
to the concerned authorities; 

-And- 

IN THE MATT ER OF ; 

1. SRI SUBHASH CHANDRA 


BASU, Son of Late Surendra Nath Basu, 



A 

-t 


residing at 86, Sadar Boxi Lane, Post 
Office, Police Station and District - 
Howrah, Pin - 711101; 

2. SRI PANKAJ HALDER, 

son of Sri Late Arabinda Haider, 
residing at Village..- Mathurapur, 

Post Office and Police Station - 

Jfc, Mathurapur, District - Scuta 24- 

Parganas. 

... PETITION HRS . 

-Versus- 


1. UNION OF INDIA, 


service through the Secretary, Ministry 
of Home Affairs, Government of India, 
North Block, New Delhi - 110001; 


2. PRINCIPAL SECRETARY, 

Government of rdia Office ot Prime 
Minister at 7, Race Course Road, New 


Delhi - 110003; 
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3 SECRETARY, 

Ministry of Foreign Affairs, Government 
of India, South Block, New Delhi - 
110001. 

4. SECRETARY, 

Ministry of Parliament Affairs, 
Government of India, New Delhi- 
110001. 

RESPONDENTS 


A FFIDAVIT-IN-OPPOSITION ON BEHALF OF 

THE RESPON D ENTS HEREIN ABO VE. 


I, Naresh Jaiswal, son of , agec about 46 years, by 

occupation - Service under Government of India and presently posted in its 
office in New Delhi, residing at No.lTl-P, Type-Ill Quarters, Aram Bag, 
Paharganj, New Delhi - 110055, do hereby solemnly affirm and say as follows : 


1. I am one of the principal officer of the respondents as such I am competent 
to swear this affidavit. I know the facts and circumstances of the case as/available 


r 




relevant records lying in th«J office. I have also been authorized to affirm this 
affidavit on behalf of all the respondents and am otherwise competent to depose 


to the same. 
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2, I have read a copy of the writ petition affirmed by the petitioners and bled 
in the Hon'ble High Court under Article 226 of the Constitution of India ami 
have understood the contents of the same. 

3. Before dealing with all paragraphs of the said writ petition, at the outset, i 

state that the instant petition is not maintainable under Article 226 ot the 
Constitution of India. t,£i 

uOkP) <2 p*. JA<yy /u * ^ 

With regard to the statement made in paragraphs 4, 5,| ^C4C-9-,-hLh- 1 1; 

• n mi 1 i'i T ifi ifi o w on n m ?4 2h ‘2^39=% 6=^ of the writ 

, A GuuJ2> 4 Q-tyr- 


'Ate* 

C * 


petition, 1 state that those are matters of record ;u= e admitted and d e ny - t hose- 
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With regard to the statement made in paragraph 3 of the writ petition I 


OUL tL' 




(jj*Jr 



The disappearance of Netaji Subhas Chandra Bose has engaged the 


a Jjjuo attention of the Government right from the very beginning. The 

Q 

Government of India has, so far, appointed three Committee/ 
' Commissions to inquire into the alleged disappearance of Netaji Subhash 
3 Chandra Bose. The first one was a Committee, known as Shah Nawaz 

- “ ““ Committee, consisting of three members, appointed in the year 1956. lhe 

Committee examined 67 witnesses. Two members of the said Committee 



came to the conclusion that Netaji died in the plane crash at Taihokn, 


A 
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Formosa (now Taiwan) on 18 th August, 1945 and that his ashes were taken 
to Tokyo and preserved in the Renkoji Temple there. The other member of 
the Committee submitted a dissenting report The Government of India 
accepted the majority report The second inquiry was a one-man 
Commission under justice G.t). Khosla appointed in 1970. This 
Commission submitted its report in the year 1974 and this Commission 
also came to the conclusion that Netaji died in the plane crash at Taihku 
on 18 th August, 1945 and the ashes preserved in the Renkoji Temple, 
Tokyo are of Netaji. 




(ii) Subsequently, a writ petition was filed before the/ 14 ol kata High 

/ Court, awiy a . Divisi o n - lien oh Inn i ts Judimaumt dated 30 11 ' A pul, 1998 . , a * * 

directed the Union of India to re-inquire into the alleged disappearance of 
Netajijjin accordance with law by appointing a Commission of Inquiry, 

This was follows &by a motion adopted by the West Bengal legislative 
Assembly on December 24, 1998 demanding that the Government of India 
should make necessary arrangements for availabihty of records and 
documents in and outside India so that the scholars and people could 
have access to them and also institute a fresh inquiry into the matter to 
remove the mystery regarding the whereabouts of Netaji Subhash 
Chandra Bose. Therefore, the Government of India appointed a 
Commission headed by Justice M. K. Mukherjee^retiied^nto all the facts 
and circumstances related to the disappearance of Netaji Subhash 


Chandra Bose in 1945 and subsequent developments connected therewith, 
including 

(a) Whether Netajit Subhas Chandra Bose is dead or alive; 


(b) If he is dead, whether he died in the plane crash, as alleged; 


(c) Whether the ashes in the Japanese temple are ashes of Netaji; 


(d) Whether he has died in any other manner at any other place 
and, if so, when and how; 


(e) If he is alive, in respect of his whereabou ts. 


(iii) Justice Mukherjee Commission of Inquiry, (JMCI), submitted its 
report on 8 U5 November, 2005 with the following findings : 


SI. No. 

Terms of reference 

Conclusion of the Commission 

A. 

Whether Netaji Subhas 

Chandra Bose is dead or alive; 

Netaji Subhas Chandra Bose is 

dead; 

i 

B. 

If he is dead, whether he died 

in the plane crash, as alleged; 

He did not die in the plane 

crash, as alleged; 

C. 

Whether the ashes in the 

Japanese Temple are ashes of 

Netaji; 

The ashes in the Japanese 

temple are not of Netaji; 

D. 

Whether he has died in any 

other manner at any other 

place and, if so, when and how; 

In the absence of any clinching 

evidence a positive answer 

cannot be given; 

E. 

If he is alive, in respect of his 

whereabouts. 

Answer already given in (A) 

above. 
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The Commission also observed as under : 

"5.1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view - consequent upon its above 
findings - that in undertaking the scrutiny of publications touching upon 
the question of death or otherwise of Netaji, the Central Government can 
proceed on the basis that he is dead but did not die in the plane crash, as 
alleged." 

(iv) The report of the JMCI was thoroughly examined. It was found that 
the Commission's inquiry was inconclusive in many ways and it 3iad not 
been able to provide definitive findings. The findings of the JMCI that 
Netaji did not die in the plane crash is based on non-availability of 
"clinching evidence". Shah Nawaz Committee of 1956 and Khosla 
Commission of 1970 also encountered the same predicament. They, 
therefore, relied on the oral evidence of the witnesses including those who 
were co-passengers of Netaji in the said ill-fated plane and came to the 
conclusion that Netaji died in the plane crash on 18 11 ' August, 1945 and he 
was cremated in Taiwan Crematorium and his ashes were taken to Tokyo 
and preserved in the Renkoji Temple. The findings of JMCI, therefore, do 
not conclusively disprove the plane crash story in the face of 
overwhelming oral evidence, particularly of those who were co- 
passengers of Netaji and also the Doctors and staff of the Hospital where 


he was treated to third degree burn injuries sustained in the plane crash. 
The Government of India did not accept the conclusions of JMC1. 

(v) The report of the JMCI was placed before both the Houses of 
Parliament along with the ATR on 17 th May, 2006 as per Section 3{4) of the 
Commissions of Inquiry Act, 1952. The relevant portion of the said ATR 
reads as follows : 

" 2 . The Government have examined the Report submitted by the 
Commission on 8 th November, 2005 in detail and have not agreed 
with the findings that : 

(a) Netaji did not die in the plane crash; and 

(b) The ashes in the Renkoji Temple were not of Netaji. 

t" 7 The report is placefioefore the Houses as required under Sub- 

Section 4 of Section 3 of the Commissions of Inquiry Act, 1956". 

(vi) It would be seen that the Government has accepted the majority 
reports of the Committee/ Commissions and there are no good reasons or 
evidence to indicate that Netaji did not die in the plane crash on 18 >h 
August, 1945. Though the Mukherjee Commission worked for 6 years and 
7 months, it could not find any proof that Netaji Subhash Chandra Bose 
died in any other manner. Therefore, there is no reason for the 
Government of India to accept that the earlier two findings were incorrect. 


Further, it is always open to the Government of India to accept or reject 
the findings of a Commission. The Commissions til Inquiry Act, 1952 
provides that the report of the Commission along with the ART lias to be 
placed before Parliament so that Parliament can take necessary action in 
the matter as it may be advised. No action has been taken by Parliament 
and, therefore, it is prayed that the matter may be treated as closed. The 
decision of the Government does not suffer from arbitrariness as there are 
good grounds for the Government not to accept the report of J MCI. It is 
emphasized that the report and findings of the Commission of Inquiry are 
meant for information of the Government. The decision of the 
Government does not suffer from an illegality or aiburariness. 


6. With regard to the statement in paragraph 7 of the writ petition, i slate 
that respondents want to say that on recommendations of the Prime Minister, the 
President had approved the conferment of the award of Bharat Ratna, 
posthumously, on Netaji Subhash Chandra Bose. J ^ press communique 
announcing the conferment of award was issued by the President's Secretariat on 
January 22, 1992. In the case of posthumous awards, the award has to be received 
by the next of kin (NOK) of the awardee. Mrs. Anita Pfaff, daughter of Netaji, 
who was contracted in this connection, expressed certain reservations on 
receiving the award as according to her such an honour should have been 
appropriate in the fifties and -Hi that one cannot honour Netaji today by 

K 
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awarding the Bharat Ratna to him. She declined to receive the award. Apart from 
declining of the award by Netaji's daughter, some persons submitted a 
memorandum to the then President. There was also criticism in Parliament and 
the media about the award. The crux and essence of ail this was that the award 
was too late in the day for Netaji and also on the ground that it was not 
appropriate for the Government to announce the award 'posthumously' in the 
absence of credible evidence of Netaji's death. However, it was considered that 
the conferment of Bharat Ratna on Netaji was only announced by the President's 
Secretariat through a press communique and was not notified in the gazette. The 


notification in the gazette is done when the award factually conferred by the 
President during the presentation ceremony. Since tine award was declined by 
the NGK, there was no presentation of the award and the award was not notified 
in the Gazette of India. It was decided with the approval of the Prime Minister 
and the President that no further action was necessary and the matter be treated 
as closed. . - ^ ^ 

7. With regard to the statement in paragraph 13 ot the writ petition, 1 tjtmr 


that the Central Government l'ia*[ rejected the findings of the Justice Mukherjee 
Commission of Enquiry on 17.05.2006 without assigning any reasons. It is 
submitted that the report or JMC1 has been thoroughly examined; but it was 
observed that the Commission's inquiry was inconclusive and it has not been 
able to provide definite findings. It i s submitted th at th e Commissio ner's finding 


that Netaji did not die in the plane crash are based on non-a.vni lability of 

'clinching evidence'. It is further submitted that Shah Nawaz Committee of 1956 
and Khosla Commission of 1970 also encountered the same predicament and 
they also relied on oral evidence of the witnesses including those who were co- 
passengers of Netaji in the said ill-fated plane and came to the conclusion that 
Netaji died in the plane crash on 18 lh August, 1945 and that he was cremated in 
Taiwan Crematorium and his ashes were taken to Tokyo and preserved in the 
Renkoji temple there. Justice Mukherjee Commission, therefore, does not 
conclusively disprove the plane crash story in the face of overwhelming oral 
evidence, particularly of those who were co-passengers of Netaji and also the 
doctors and staff of the Hospital where he was treated for third degree burn 
injuries sustained in the plane crash. Government of India, therefore, found it 
difficult to accept the conclusions of the Justice^:' here) cm, found it difficult to 
accept the conclusions of fibr Justice Mukherjee Commission of Inquiry. Further, 
it is always open to the Government of India to accept or reject the findings of a 
Commission. The Commissions of Inquiry Act, 1952 provides that the report of 
the Commission also with the ATR has to be placed before Parliament so that 
Parliament can taken necessary action in the matter as it may be advised. No 
action has been taken by Parliament and, therefore, it is prayed that the matter 
may be treated as closed. The decision of the Government does not suffer from 
arbitrariness as there are good grounds for the Government not to accept the 
report of JMCI. It is emphasized that the report and findings of the Commission 
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ol Inquiry are meant for information of the Government. The decision of the 
Government does not suffer from an illegality or arbitrariness. - 


8. With regard to the statement in paragraph 15 


regar 


C^jrttSkA- <*-><-* A^AJ 

paragraph 15 of the writ petition, I slag: 


% 

de>J-G>**S- 

<2x*Jrf<»< 

* * ^ % 

were not accessible to the justice Mukherjee Commission of Inquiry is denied 


that the relevant documents or records relating to alleged Ne tail's disappearance 


1 


and disputed. It is submitted that J MCI submitted its report on 8* November, 
2005 after examining witness, visiting the U.K., Japan, Ta wan, Bangkok anti 
Russian Federation and after going through 308 exhibks. In respect of 'Secret 
and 'Top Secret' file/ documents or records it may be stated that these records 


V 


relate to the appointment of Inquiry Committeeman the death of Shri Subhash 

trf 

Chandra Bose, af t ra^ to 1 die award of Bharat Ratna award (Posthumously) on 

OLKc- C*-*-*/’ «• 

Netaji and as such, these do not contain any material which yh nvo not boon mad e 

} ' / * , A 

awi i l ahkMn the Commission ra itor 

cJbtjejSL&J ‘ ‘ ° ‘ ' 



&*a*3S> 

&ju % is 

9. With regard to the statement in paragraphflhj of tne writ petition, 1 t 

txJJi si JjuaJs- «aA» c*xTl*4. QljxJI' 7C0 cr^d c 


qzjlX2 

tL’l > rb 


«L«> diwljdfcA/ QuxjiS CjS 34s^r~AXy ft-o 

that Shri Naresh Jaiswal was working in the Ministry of Home Affairs in the 

capacity of Section Officer at the time of filing that affidavit and was duly 
authorized by the Ministry to do so. 



10. With regard to the statement in paragraph 16.4 of the writ petition, 1 state 
that records were not made available to the Commission is denied. In fact, in 
para 2.6 of its Report, the Commission itself has stated tnat out of 202 (two 

dSJiZ' u>£*jl •e£“^ u cx- Lajocuy ■ 

" AA _/) Oj Q e - J ^ Qtn f /Cl/. •- 
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hundred tu t)} exhibits, authenticated copies of 26 (twenty s; >:} exhibits and plain 
photocopies of 63 (sixty three) exhibits, aggregating 85' (e.ghty nine) exhibits 
only, were furnished by the Government of India to th& Commission. 

11. With regard to the statement in paragraph 16.5 of the writ petition, I state 


that all available records were produced before the justice Mukherjee 

CA 

Commission^ 106 such, there seems t o be ^no need to reappoint or reopen the 

JMCL. ’ I C' ft Cs*.- ' ~ ’ !Y I 

4 “1 


12. With regard to the statement in paragraph 17 ot the wit petition, I si ale 
that the earlier two Committee/ Commission namely. Nawaz Committee and 
Khosla Commission have stated that Ne'.aji Subha s Cliand'a Bose d:ed in the 
plane crash at TaihoRu Airporl on 18- August, 1943. it is uhn humbly submitted 
that Government of India also accepted die finding oi the said Committee/ 
Commission. 


fh 


13. With regard to the statement in paragraph 18 of the writ petition, 1 
state that the representation dated 11.3.2008 lias not been received in the CDN 

tL* 

Section of the i s.. Division ot the Ministry of Home Affairs. In view of what has 
been stated in reply to 17 above, there is no need for reappointment oKreopcning 

of the Mukherjee Commission and the present petition may be dismissed. ^ 

“ a 

/ /JL — With 1 ‘dgard to the statement/ n paragraph M.qoi tht_writ petition, 4= ; . taw - 
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^ /CiEz could do found on the basis of Which the then Hon ble Prime Minister of India 

^ztiz&gb 

//Zj. 7 /late Moraji Desai made the statement on the floor or Parliament on 28 th August, 
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With regard to thers+ategram/ in paragraph 25 of the writ petition, I state 


that the Government of India has accepted the findings of the Shah Nawaz, 


Committee and Khosia Commission, both the Commit tee /Commission have 

*4** 

rfsf concluded in their report that Netaji died in the plane crash at Taihoku on ! 8 ' ! 

August, 1915. ^zlzzzz 3 




August, 

Mx _ 








cfiu* 

iTj) .a #A2 16. With I'egard to the statement in paragraph 28 of the writ petition, I state 

r that the fundamental rights of the petitioners guaranteed under section 11 & 

fa n vtXjb^ i 

J4."*f lk r<7 19(1) of the Constitution of the India have /been violated. The answering 

/ * jg tj&*A 

q respondent respectfully submits that the report of justice Muuhcrjee Commission 

c f"^ ofjjnquiry was thoroughly examined; but it was observed that the Commission's 

q& Lvy S> 1c l u h*y was inconclusive and it has not been able to provide definite findings. It 

C ^ JL ' 

^7 13 su k m ‘ded that the Commission's finding that Netaji did n othin the plane cra s h 




rsect on non -a val lab il it y of 'el l nching evi denc e' . It is submitted that Shah 

AM^**\Vpb same predicament and they, therefore, relied on oral evidences of the witnesses 


Nawaz Committee of 1956 and Khosia Commission of 1970 also encountered the 



c^~ - . (p-~- , including those who were co-passengers of Netaji in the said ill-fated plane and 
came to the conclusion that Netaji died in the plane crash on 18 th August, 1945 
and that he was cremated in Ini wan Crematorium and his ashes were taken to 
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Tokyo and preserved in the Renkoji temple t th a t: Justice Mukherjee 
Commission's ^therefore, tW not conclusively disprove th< ■ plane crash in 

the +BS;/ot overwhelming oral evidence, particularly or those who were co- 
passengers of Netaji and also the doctors and staff of the 1 [ospital where he was 
treated for third degree bww^injuries sustained in the plane crash. It is submitted 
that Government of India, therefore, found it difficult to accept the conclusions of 


the Justice Mukherjee Commission of Inquiry. ^ p , p tuutJX-' 


/i/h 









££ Jo tfu-5) 37 f> *** 

17. The statements contained in paragraphs of the 

Affidavit-in-Opposition to the writ petition of the petitioners are true to my 
knowledge and derived from the available relevant records and rests are my 
respectful submission before this Hon'ble Court. 


Prepared in my office. 


The deponent is known to me. 


* 


Advocate 


Solemnly affirmed before me 
on this day of July, 2010. 


Clerk to . Mr. Tarun Kumar Ghosh 

Advocate 
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Mr. Tanut Kumar Ghosh 
Advocate 
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IN THE HIGH COURT AT CALCUTTA 

CONSTITUTIONAL WRIT JURISDICTION 



( APPELLATE SIDE ) 

W. P N0.821 5(W) of 2008 

IN THE MATTER OF : 

An application under Article 226 of the 

Constitution of India; 

f 

- And - 

IN THE MATTER OF ; 

A writ or writs in the nature of 

Mandamus; 

ft 

v; 

-And- 

t 

» 

\ 

1N THE MATTER OF : 

A writ or writs in the nature of Certiorari; 

-And- 

IN THE MATTER OF : 

Re-appointment or re-opening of 

Mukherjee Commission for completion of 

Inquiry into the matter of alleged 

disappearance and / or death of Netaji 

Subhas Chandra Bose in 1945 and / or 

t 

• 

continue further enquiry to find dut the 

J * 

date of death of Netaji Subhas Chandra 


* 

\ 


1 


1 


Bose, if he has died, and how, where 
and when, in earlier terms of reference of 
appointment under clause No. "2(d)- 
Whether he has died in any other 
manner at any other place and, if so, 
when and how”, of the said earlier 
Commission of Inquiry appointed by the 
Government of India Vide Notification 
No.S.0.339(E) dated 14.05.1999; 

-And- 

IN THE MATTER OF : 

The Evidence Act, 1872; 

IN THE MATTER OF : 

The Public Records Act, 1993; 

-And- 

IN THE MATTER OF : 

Violation of fundamental rights 
enshrined under Article 14, 19(1) of the 
Constitution of India; 

-And- 

IN THE MATTER OF : 


The Right to Information Act, 2Q05; 


IN THE MATTER OF : 


OV 3 

y- 


Non-Consideration of the representative 
dated 11.03.2008 sent by the petitioner 
to the concerned authorities; 

-And- 

IN THE MATTER OF : 

1. SRI SUBHAS CHANDRA BASU, 
son of Late Surendra Nath Basu, 
residing at 86, Sadar Boxi Lane, Post 
Office, Police Station and District - 
Howrah, Pin-71 1101; 

2. SRI PANKAJ HALDER, son of Sri 
Late Arabinda Haider, residing at Village- 
Mathurapur, Post Office and Police 
Station - Mathurapur, District - South 24 
Parganas 

PETITIONERS. 


Jt 


\ 


-Versus- 


1. UNION OF INDIA, 

Service through the Secretary, Ministry 

of Home Affairs, Government of India, 

North Block, New Delhi- 1 1 0001 ; 

4 

* 

\ 
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\ 


\ 


\ M 


<L?^ 


2. Principal Secretary, 

Government of India Office of Prime 
Minister at 7, Race Course Road, New 
Delhi-110003; 

3. SECRETARY, 

Ministry of Foreign Affairs, Government 
of India, South Block, New Delhi - 
110001. 

4. SECRETARY 

Ministry of Parliament Affairs, 
Government of India, New Delhi- 
110001 . 


....RESPONDENTS 


AFFIDAVIT-IN-OPPOSITION ON BEHALF OF 

THE RESPONDENTS HEREIN ABOVE 


I, L P ir\ i 


rivastava, wife of Shri D K Shrivastava aged about 58 years, 
by occupation - Service under Government of India and presently posted 
in its office in New Delhi, residing at Delhi do hereby solemnly affirm and 
state as follows: 

1 . I am one of the officer dealing with this matter on behalf of the 

respondents and as such I am competent to swear this affidavit. In the 

* * 

capgrcity of Dealing Officer, I know the facts and circurcfstances of the case 

, ' 

and the facts of the case are based on available records in my office. I 


) 


have been authorized to affirm this affidavit on behalf of all the 
respondents. 

2. 1 have read a copy of the writ petition No.8215(W) of 2008 affirmed 

by the petitioners and filed in the Hon’ble High Court under Article 226 of 
the Constitution of India and have understood the contents of the same. 


3. Before dealing with relevant paragraphs of the said writ petition, at 
the outset, I state that the instant petition is not maintainable under Article 
226 of the Constitution of India. 


3A. With reference to the averment made in paragraph No.1 & 2, I say 
that the petitioners are indeed learned Advocates practicing in this Hon’ble 
Court. However^he rest of the averments made in the paragraph under 
reply are matters of facts relating to writ petition filed before the Hon’ble 
Apex Court and other matters filed before this Hon’ble Court and save 
what appears from the records of the said cases, 1 do not have any 
comments and do not admit anything. 


4. With regard to the statement made in paragraph 3 of the writ 
petition I state that: 

p, j (ft The disappearance of Netaji Subhas Chandra Bose has 

engaged the attention of the Government right from the 
beginning. The Government of India has, so far, appointed 
three Committees/Commissions to inquire into the alleged 

t disappearance of Netaji Subhash Chandra Bose. The first 

* * 

one, was a Committee, known as Shah Nawaz Committee, 


consisting of three members, appointed in the year 1956. 


The Committee examined 67 witnesses. Two members of 


the said Committee came to the conclusion that Netaji died 
in the plane crash at Taihoku, Formosa (now Taiwan) on 18 th 
August, 1945 and that his ashes were taken to Tokyo and 
preserved in the Renkoji Temple there. The other member 
of the Committee submitted a dissenting report. The 
Government of India accepted the majority report. 

4ii Y' The second inquiry was a one-man Commission under 

Justice G.D. Khosla appointed in 1970. This Commission 
submitted its report in the year 1974 and this Commission 
also came to the conclusion that Netaji died in the plane 
crash at Taihoku on 18 th August, 1945 and the ashes 
preserved in the Renkoji Temple, Tokyo are of Netaji 
Jwr}T Subsequently, a writ petition was filed before the learned 
Division Bench of the Hon’ble Court of Calcutta. After 
hearing the learned Counsel appearing for the parties the 
Hon’ble Court of Calcutta by its order / judgement dated 30- 
04-1998 directed the Union of India to re-inquire into the 
alleged disappearance of Netaji Subhas Chandra Bose in 
accordance with law by appointing a Commission of Inquiry. 
This was followed by a motion adopted by the West Bengal 
Legislative Assembly on December 24, 1998 demanding 
that the Government of India should make necessary 

4 

arrangements for availability ot records and documents in 

+ j 

and outside India so that the scholars and people could 
have access to them and also institute a fresh inquiry into 




the matter to remove the mystery regarding the 
whereabouts of Netaji Subhash Chandra Bose. 

Jjrif Therefore, the Government of India appointed a 
Commission headed by Justice M.K. Mukherjee, into all the 
facts and circumstances related to the disappearance of 
Netaji Subhash Chandra Bose in 1945 and subsequent 
developments connected therewith, including:- 


e 


(a) whether Netaji Subhash Chandra Bose is dead or 
alive; 

(b) if he is dead, whether he died in the plane crash, as 
alleged; 

(c) whether the ashes in the Japanese temple are ashes 
of Netaji; 

(d) whether he has died in any other manner at any other 
place and, if so, when and how; 

(e) if he is alive, in respect of his whereabouts. 

Jy)''' The Justice Mukherjee Commission of Inquiry, (JMCI), 
submitted its Report on 8 th November, 2005 on the following 
terms of references and concluded the fol lowing 


s. 

No. 

Terms of reference 

Conclusion of the 
Commission 

A. 

whether Netaji Subhas 
Chandra Bose is dead 
or alive; 

Netaji Subhas Chandra 
Bose is dead; 

B. 

if he is dead, whether he 
died in the plane crash, 
as alleged 

He did not die in the 
plane crash, as alleged 
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c. 

Whether the ashes in the 
Japanese Temple are 
ashes of Netaji; 

The ashes in the 
Japanese temple are 
not of Netaji; 

D. 

Whether he has died in 
any other manner at any 
other place and, if so, 
when and how; 

In the absence of 
any clinching evidence 
a positive answer 

cannot be given; 

E. 

If he is alive, in respect of 
his whereabouts. 

Answer already 

given in (A) above. 


The Commission also observed as under:- 

“5.1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view - consequent upon its 
above findings - that in undertaking the scrutiny of publications 
touching upon the question of death or otherwise of Netaji, the 
Central Government can proceed on the basis that he is dead but 
did not die in the plane crash, as alleged”. 

t*/- 

The report of the JMCl was -thoroughly- examined. It was 
found that the Commission’s findings were inconclusive in 
many ways and it had not been able to provide definitive 
findings. The findings of the JMC! that Netaji did not die in 
the plane crash is based on non-availability of “clinching 
evidence'. Shah Nawaz Committee of 1956 and Khosla 
Commission of 1970 also encountered the same 
predicament. They, therefore, relied on the oral evidence of 
the witnesses including those who were co-passengers of 
Netaji in the said ill-fated plane and came to the conclusion 
that Netaji died in the plane crash on 18 th August, 1945 and 
he was cremated in Taiwan Crematorium and his ashes 
were taken to Tokyo and preserved in the Renkoji Temple. 


8 
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The findings of Justice Mukherjee Commission of Inquiry, 
therefore, do not conclusively disprove the plane crash story 
in the face of overwhelming oral evidence, particularly of 
those who were co-passengers of Netaji and also the 
Doctors and staff of the Hospital where he was treated to 
severe and serious burn injuries sustained in the plane 
crash. The Government of India did not accept the 
conclusions of JMCI. 

Y The report of the JMCI was placed before both the Houses of 
Parliament along with the Action Taken Report (ATR) on 
17 th May, 2006 as per Section 3(4) of the Commissions of 
Inquiry Act, 1952. The relevant portion of the said ATR 
reads as follows:- 

"2. The Government have examined the Report submitted by 
the Commission on 8 th November, 2005 in detail and have 
not agreed with the findings that 

a) Netaji did not die in the plane crash; and 

b) The ashes in the Renkoji Temple were not of Netaji. 

The Report was placed before the Houses of Parliament on 
17-05-2006 as required under Sub-Section 4 of Section 3 of 
the Commissions of Inquiry Act, 1956”. 

would be seen that the Government has accepted the 



majority reports of the Committees / Commissions and there 
are no good reasons or evidence to indicate that Netaji did 
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not die in the plane crash on 18 th August, 1945. Though the 
Mukherjee Commission worked for 6 years and 7 months, it 
could not find any proof that Netaji Subhash Chandra Bose 
died in any other manner. Therefore, there is no reason for 
the Government of India to accept that the earlier two 
findings were incorrect. Further, it is always open to the 

^ t. to '"A 

Government of India to accept or reject the findings of a 1 

r 


Commission. The Commissions of Inquiry Act, 1952 Sub- 
Section-4 of Section-3 provides that the report of the 
Commission along with the ATR has to be placed before 
Parliament so that Parliament can take necessary action in 
the matter as it may be advised. No further directions were 


given by Parliament and, therefore, it is prayed that the 
matter may be treated as closed. The decision of the 
Government does not suffer from arbitrariness as there are 
good grounds as mentioned at Para-£ for the 

Government not to accept the report of JMCI It is 
emphasized that the report and findings of the Commission 
of Inquiry are meant for information of the Government. The 
decision of the Government does not suffer from an illegality 
or arbitrariness. 


5. With regard to the statement made in paragraphs 4,5 & 6 of the writ 
petition, I state that those ar0 matters of record and save and except what 
appears from the records all allegations contrary thereto or inconsistent 
therewith are emphatically denied and disputed by me. 




A 


-if 


6. , With regard to, the statement in paragraph 7 of the writ petition, 

£> I VJ e) 

frespoodents wantJo.say that on recommendations of the Prime Minister, 
the President had approved the conferment of the award of Bharat Ratna, 
posthumously, on Netaji Subhash Chandra Bose. A press communique 
announcing the conferment of award was issued by the President’s 
Secretariat on January 22, 1992. In the case of posthumous awards, the 
award has to be received by the next of kin (NOK) of the awardee. Mrs. 
Anita Pfaff, daughter of Netaji, who was contacted in this connection, 
expressed certain reservations on receiving the award as according to her 
such an honour should have been appropriate in the fifties and said that 
one cannot honour Netaji today by awarding the Bharat Ratna to him. She 
declined to receive the award. Apart from declining df" the award by 
Netaji's daughter, some persons submitted a memorandum to the then 
President. However, it was considered that the conferment of Bharat 
Ratna on Netaji was only announced by the President’s Secretariat 
through a press communique and was not notified in the gazette. The 
notification in the gazette is done when the award is actually conferred by 
the President during the presentation ceremony. Since the award was 
declined by the NOK, there was no presentation of the award and the 
award was not notified in the Gazette of India. It was decided with the 
approval of the Prime Minister and the President that no further action was 
necessary and the matter be treated as closed. 
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6A. With reference to the allegations made in paragraphs 8, 9, 10,11, 
12 and 12.1 of the writ petition I say that the same are matters of record 
and save what appears from the records I do not admit anything. 


7. With regard to the statement in Paragraph 13 of the writ petition, 1 
deny that the Central Government had rejected the findings of the Justice 
Mukherjee Commission of Enquiry on 17.5.2006 without assigning any 
reasons. It is submitted that the report of JMCI has been thoroughly 
examined; but it was observed that the Commission’s inquiry was 
inconclusive and it has not been able to provide definite findings. It is 
submitted that the Commission’s finding that Netaii did not die in the plane 

crash are based on non-availability of 'clinching evidence ’. It is further 
submitted that Shah Nawaz Committee of 1956 and Khosla Commission 
of 1970 also encountered the same predicament and they also relied on 
oral evidence of the witnesses including those who were co-passengers of 
Netaji in the said ill-fated plane and came to the conclusion that Netaji died 
in the plane crash on 18 th August, 1945 and that he was cremated in 
Taiwan Crematorium and his ashes were taken to Tokyo and preserved in 
the Renkoji temple there. Justice Mukherjee Commission, therefore, does 
not conclusively disprove the plane crash story in the face of 
overwhelming oral evidence, particularly of those who were co-passengers 
of Netaji and also the doctors and staff of the Hospital where he was 
treated for severe and-seriou^ burn injuries sustained in the plane crash. 
Government of India, therefore, found it difficult to accept the conclusions 
of the Justice Mukherjee Commission -a nd^therefomrTdundnT~rHff ic^lt to 

X X ' 

_ 3 oeept~the cohclusions^oT 


of Inquiry, 
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Further, it is always open to the Government of India to accept or reject 

-ifyx* v w * 

the findings of a Commission. The Commissions of Inquiry Act, 1952 
^ provides that the report of the Commission also with the ATR has to be 
placed before Parliament so that Parliament can take necessary action in 
the matter as it may be -adi/ised.- No action has been taken by Parliament 
and, therefore, it is prayed that the matter may be treated as closed. The 
decision of the Government does not suffer from arbitrariness as there are 
good grounds for the Government not to accept the report of JMCI. It is 

emphasized that the report and findings of the Commission of Inquiry are 

1 . 

meant for information of the Government. The decision of the Government 
does not suffer from an illegality or arbitrariness. 


7 A. With reference to the allegations made in paragraphs 14, 14.1 and 
14,2 of the writ application I deny and dispute all such allegations as are 
contrary to or inconsistent with what have been stated herein or barring 
what are matters of record as if set out traversed and / or denied in 
seriatim. 

8. With regard to the statement in paragraph 15 of the writ petition, I 
state that the relevant documents or records relating to alleged Netaji’s 
disappearance were not accessible to the Justice Mukherjee Commission 
of Inquiry is denied and disputed. It is submitted that JMCI submitted its 
report on 8 th November, 2005 after examining witnesses, visiting the U.K., 
Japan, Taiwan, Bangkok and Russian Federation and after going through 

4 4 

I * 

308 exhibits. In respect of ‘Secret’ and Top Secret’ file/documents or 
records it may be stated that these records relate to the appointment of 
Inquiry Committees on the death of Shri Subhash Chandra Bose, 
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conferment of award of Bharat Ratna award (Posthumously) on Netaji, and 
as such, these do not contain any material which are relevant. All relevant 
important documents were provided to the Commission save as aforesaid 
allegations contrary thereto or inconsistent therewith are emphatically 
denied and disputed by me. 

9. With regard to the statement in paragraphs 16, 16.1, 16.2 and 16.3 
of the writ petitionj deny all such allegations which are contrary to or 
inconsistent with what have been stated herein or barring what are matters 
of record ! say that Shri Naresh Jaiswal was working in the Ministry of 
Home Affairs in the capacity of Section Officer at the time of filing that 
affidavit and was duly authorized by the Ministry to do so. 

If; 

10. With regard to the statement in paragraph 16.4 of the writ petition, I 
state that records were not made available to the Commission is denied. 
In fact, in para 2.6 of its Report, the Commission itself has stated that out 
of 202 (two hundred and two) exhibits, authenticated copies of 26 (twenty 
six) exhibits and plain photocopies of 63 (sixty three) exhibits, aggregating 
89 (eighty nine) exhibits only, were furnished by the Government of India 
to the Commission. 

1 1 . With regard to the statement in paragraph 16.5 of the writ petition, I 
state that all available records were produced before the Justice 
Mukherjee Commission and as such, there is no need to reappoint or 
reopen the JMCI or to set up any further Commission of Inquiry. 

* #* 

12. With /egard to the statement in paragraph 17 of the Writ petition, I 

state that the earlier two Committee/Commission namely Shah Nawaz 


14 


Committee and Khosla Commission have stated that Netaji Subhash 
Chandra Bose died in the plane crash at Taihoku Airport on 18 tn August, 
1945. It is also humbly submitted that Government of India also accepted 
the finding of the said Committee/Commission. 

13. With regard to the statement in paragraph 18 of the writ petition, I 

state that the representation dated 11.3.2008 has not been received in 

< \ v^ r 

the Coordination Section/ Division of the Ministry of Home Affairs. In view 

U 7 

of what has been stated in ■reply ^o.^^above, there is no need for 
reappointment or reopening of the Mukherjee Commission and the present 
petition may be dismissed, t reserve my right to advance appropriate 
submission or submissions in this regard at the time of the hearing of the 
writ application. 

14. With regard to the statement made in paragraph 19 of the writ 
petition and the Grounds taken therein in support of the writ petition, I 
deny and dispute each and every ground and submit that no case for re- 
opening or re-appointing of the Mukherjee Commission has been made 
out, and as such, the said writ petition is liable to be dismissed. 

14A. With reference to the allegations made in paragraphs 20 & 21 of 
the writ petition, I deny and dispute all such allegations as are contrary to 
or inconsistent with what have been stated herein or barring what are 
matters of record as if set out traversed and / or denied in seriatim. I say 
that the Central Government after very careful consideration did not accept 
the Report submitted by Justicetrfykherjee Commission'* 



<$p 
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14B. With reference to the allegations made in paragraph 22 of the writ 
petition, I submit that inspite of best efforts made by different departments 
of the Government no records could be found on the basis of which the 
then Hon’ble Prime Minister of India late Moraji Desai made the statement 
on the floor of Parliament on 28 th August, 1 978. 

14C. With reference to the allegations made in paragraphs 23 and 24 of 
the writ petition 1 deny and dispute the same. I submit that Justice 
Mukherjee Commission had complete freedom to visit any country if 

wanted for the purpose of the enquiry or investigation. In fact the 

<?> 

commission went to several places in India and abroad and caused 
necessary enquiry and investigation within the country and outside India. 
After completion of their enquiry and investigation , Justice Mukherjee 
Commission submitted its Report, In the circumstances there is no need 
for further enquiry. Save as aforesaid all allegations contrary thereto or 
inconsistent therewith are denied and disputed by me. 

15. With regard to the allegations made in pargraph 25 of the writ 
petition, i state that the Government of India has accepted the findings of 
the Shah Nawaz Committee and Khosia Commission. Both the 
Committee/Commission have concluded in their report that Netaji died in 
the plane crash at Taihoku on 18 th August, 1945. Save as aforesaid all 
allegations contrary thereto or inconsistent therewith are dnied and 
disputed by me. 

* 

« I 

• t 

x 

16. With reference to the allegations made in paragraphs 26 & 27 of the 
writ petition, I deny and dispute the same. I particularly deny the allegation 




\ 
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that “the object of rejection of said Justice Mukherjee Commission Report 
is absolutely illegal and against the said provision of law. I reserve my 
right to advance appropriate submission or submissions in this regard at 
the time of the hearing the writ application. 

16A. With regard to the statement in paragraph 28 of the writ petition, i 
state that the fundamental rights of the petitioners guaranteed under 
section 14 & 19(1) of the Constitution of the India have not been violated. 
The answering respondent respectfully submits that the report of Justice 
Mukherjee Commission of Enquiry was thoroughly examined; but it was 
observed that the Commission’s Enquiry was inconclusive and it has not 
been able to provide definite findings. It is submitted that the 
Commission’s finding that Netaji did not die in the plane crash are based 

r 

on non-availability of ‘clinching evidence ’. It is submitted that Shah Nawaz 
Committee of 1956 and Khosla Commission of 1970 also encountered the 
same predicament and they, therefore, relied on oral evidences of the 
witnesses including those who were co-passengers of Netaji in the said ill- 
fated plane and came to the conclusion that Netaji died in the plane crash 
on 18 th August, 1945 and that he was cremated in Taiwan Crematorium 
and his ashes were taken to Tokyo and preserved in the Renkoji temple. 
Justice Mukherjee Commission’s, Report therefore, does not conclusively 
disprove the plane crash in the light of overwhelming oral evidence, 
particularly of those who were co-passengers of Netaji and also the 

doctors and staff of the Hospital where he was trpated for third degree 

» * 

burn injuries sustained in the plane crash. It is submitted that Govefnment 
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of India, therefore, found it difficult to accept the conclusions of the Justice 
Mukherjee Commission of Inquiry. 

16B. With reference to the allegations made in paragraphs 29 & 30 and 
31 of the writ petition, I deny and dispute the same. 


16C. I submit that the petitioners have failed to make out a case for re- 
opening or re-appointing Justice Mukherjee Commission. I further say that 
Justice Mukherjee Commission after thorough, protracted and painstaking 
efforts completed its enquiry/investigation and, thereafter, submitted its 
report. All out efforts were made by Justice Mukherjee Commission to 
unearth the truth. In the premises nothing further remains to be done in the 
instant case. In the facts ad circumstances of this case the present writ 
petition is liable to be dismissed. 


17. The statement contained in paragraphs 


of the 


Affidavit-in-Opposition to the writ petition of the petitioners are true to my 
knowledge and derived from the available relevant records and rests are 
my respectful submission before this Hon’ble Court. 


Prepared in my office 
Advocate 

Solemnly affirmed before me on this 
day of 2010. 


The deponent is known to me 
Clerk to 


**** 


18 


1 





Most Immediate 
By Special Messenger 


No. 12014/6/2008-Cdn. 


Government of India 
Ministry of Home Affairs 
IS- II Division 


Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 15 th December, 2010 


Office Memorandum 


Sub: WP No. 8215{W)/08 filled by Shri Subhash Chandra Basu and 

Ors Vs. Union of India & Ors. 

The undersigned is directed to refer to PMO I.D No, 1249196/ 
PMO/2009-Pol.l dated 19.3.2008. The Writ Petition No.8215(W)/08 has 
been filled by Shri Subhash Chandra Basu & others Vs Union of India. A 
copy of the Writ Petition is enclosed. As may be seen besides Ministry of 
Home Affairs, Principal Secretary of PM, Ministry of Parliamentary Affairs 
and Ministry of Foreign Affairs ha\|e been made Respondents to this Writ 
Petition. Ministry of Home Affairs prepared the para-wise comments and 
sent the same to Additional Govt. Counsel, Ministry of Law Justice, 
Branch Secretariat, Kolkata for preparing the Affidavit. 

2. The case came up for hearing on 19-11-2010 and the case has 
been adjourned for final hearing on 13 th Jan 2011. The draft Affidavit 
received has been modified and edited by this Ministry. A copy of the 
Affidavit is being sent to PMO for suggesting any edition / deletion. 


* 


3. PMO is requested to kindly arrange to furnish the comments by 
24 th Dec’2010 positively. It may also be confirmed whether the PMO may 
like to file a separate Affidavit and if so, the status may also be conveyed 
to this Ministry. 



Shri Ashish Gupta 


Enclo : As above. 



Prime Minister’s Office 
South Block, New Delhi. 


1 




Government of India 
Ministry of Home Affairs 
IS- II Division 


Lok Nayak Bhavan, 9 th floor, ( C’ Wing, 
Room No. 8, New Delhi, 
Dated the 15 th December, 2010 


Office Me mo randum 


Sub: WP No. 8215(W)/08 filled by Shri Subhash Chandra Basu and 
Ors Vs. Union of India & Ors. 

The undersigned is directed to say that the Writ Petition 
No.8215(W)/08 has been filled by Shri Subhash Chandra Basu & others 
/ Vs Union of India. A copy of the Writ Petition is enclosed. As may be seen 
besides Ministry of Home Affairs, Principal Secretary of PM, Ministry of 
Parliamentary Affairs and Ministry of Foreign Affairs hav^ been made 
Respondents to this Writ Petition. Ministry of Home Affairs prepared the 
para-wise comments and sent the same to Additional Govt. Counsel, 
Ministry of Law Justice, Branch Secretariat, Kolkata for preparing the 
Affidavit. 

2. The case came up for hearing on 19-11-2010 and the case has 
been adjourned for final hearing on 13 th Jan 2011. The draft Affidavit 
received has been modified and edited by this Ministry. A copy of the 
x Affidavit is being sent for suggesting any edition / deletion. 


3. It is requested to kindly arrange to furnish the comments by 
24 th Dec’2010 positively. It may also be confirmed whether Ministry of 
External Affairs may like to file a separate Affidavit and if so, the status 
may also be conveyed to this Ministry. 


Enclo : As above. 





Dire c tor (EA) 

Ministry of External Affairs, 
South Block, 

New Delhi. 


Most Immediate 
By Special Messenger 


No. 12014/6/2008-Cdn. 


Government of India 
Ministry of Home Affairs 
IS- II Division 


Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 15 th December, 2010 


Office Memorandum 


Sub: WP No. 8215(W)/08 filled by Shri Subhash Chandra Basu and 
Ors Vs. Union of India & Ors. 

The undersigned is directed to say that the Writ Petition 
No.8215(W)/08 has been filled by Shri Subhash Chandra Basu 8s others 
Vs Union of India. A copy of the Writ Petition is enclosed. As may be seen 
besides Ministry of Home Affairs, Principal Secretary of PM, Ministry of 
Parliamentary Affairs and Ministry of Foreign Affairs have been made 
Respondents to this Writ Petition. Ministry of Home Affairs prepared the 
para-wise comments and sent the same to Additional Govt. Counsel, 
Ministry of Law Justice, Branch Secretariat, Kolkata for preparing the 
Affidavit. 

2. The case came up for hearing on 19-11-2010 and the case has 
been adjourned for final hearing on 13 th Jan 2011. The draft Affidavit 
received has been modified and edited by this Ministry. A copy of the 
Affidavit is being sent for sr^ggesting any edition / deletion. 

3. It is requested to kindly arrange to furnish the comments by 
24th Dec’2010 positively. It may also be confirmed whether Ministry of 
Parliamentary Affairs may like to file a separate Affidavit and if so, the 
status may also be conveyed to this Ministry. 
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Deputy Secretary to the Govt, of India 


Secretary 

Ministry oi Parliamentary Affairs, 
(Ms Usha Mathur), 

08, Parliament House, 

New Delhi. 


S»»E ED POS I 



Govt, of India ' 

Ministry of Law and Justice 
Deptt. Of Legal Affairs, Branch Secretariat, 

1 1 .Strand Road, 2 nd floor (Middle Row Bldg.,) 
Kolkata-700 001 


Urgent/Bv Speed Post 


Dated the 10th December, 2010 


/To 

v Shri K. Muralidharan, 

Deputy Secretary to the Govt, of India, 

Ministry of Home Affairs, IS-II Division, 

Lok Nayak Bhavan, 9 lh floor, C Wing, Room No. 8, 
NEW DELHI- 110 003, 


Subject: W.P.No. 8215 (W) of 2008 

Subhas Chandra Bose -vs- Union of India & Ors. 


Sir, 


This is to inform you that the above matter came up before the 
Hon’ble The Chief Justice and the Hon’ble Justice Ashim Kumar Roy on 
19 th November, 2010 when after hearing Their Lordships have been pleased 
to direct that the matter will come up for final hearing on 13 th January, 
2011. Please note that vide this office letter dated 19 th November, 2010 
addressed to Shri B.K. Rekhi, Section Officer, Ministry of Home Affairs, 
New Delhi, this office has already forwarded draft Affidavit in Opposition 
drawn by Shri Tarun Kumar Ghosh, Advocate and duly settled by Mr. 
Farook M. Razack, Ld. Addl. Solicitor General, Calcutta High Court, for 
your approval and final typing in engrossed papers( green sheets). Since the 
matter will come up for final hearing on 13 lh January, 2011, you are 
requested to affirm the said Affidavit in opposition immediately before the 
Oath Commissioner, Delhi High Court and send the same to this office for 
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Please also note that the Affidavit in Opposition should be typed (two 
copies) in engrossed papers (green sheets) — one for Hon’ble The Chief 
Justice and another for second Judge and five copies in white sheets for 
service to the other side’s Counsel and for our Counsel engaged in the 
matter „ These should be forwarded to this Law Ministry immediately. 

Please also note that Mr. Farook M. Razack, Ld.Addl. Solicitor 
General, Shri Somenath Bose, Advocate and Shri Tarun Kumar Ghosh, 
Advocate are appearing in this matter. You may contact Shri Somenath 
Bose, Advocate(Mobile No.0983 0005652) as he has already been engaged 
to appear on your behalf. You may also come down to Kolkata for 
conference with Ld. Addl. Solicitor General. A copy of letter dated 9 th 
December, 2010 received from Shri Tarun Kumar Ghosh, Advocate is 
enclosed herewith for your information and necessary action. 

Please treat this matter as most urgent. 




Enel: as above. 


Yours faithfully, 


£ — - 

(S.Bhattacharyya) ' 

Sr.Govt. Advocate & Incharge 


Copy to: 

Shri Tarun Kumar Ghosh, Advocate, High Court, Bar Association, 
Room No.2, Kolkata - for information and necessary action. 


(S.Bhattacharyya) 
Sr. Govt. Advocate & Incharge 


Advocate. .'.ft 
High Court, Calcutta. ~ ^ ^ \ 
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By hand. 



To 

The Senior Govt. Counsel, 
Ministry of Law & Justice, 
Department of Legal affairs, 

11, Strand Road, Kolkata-700001. 


CWnb^i : 235<M>12U & 2351*29U« 

Mi>W* : S43350M6 
Via No: (033} 23fM12S 

Qutxnbc: ; 

10- A, I>r. Boat Uhfcel. 

fLfrOtf, KaUCllU — 700 02 V 

'. 6 1 J >vL to 9 P.ivL 

The 09 th December, 2010 


Your Ref, file No.592/Home/08-HI, dated 22/29.05.2009 

Re: W.P. No.8215 (W) of 2008; 


Subhas Chandra Bose Petitioner 

-VS- 

Lfnion of India & Ors. Respondents 


(The Pil matter is pending in the Hon'bie High Court, Calcutta for adjudication.) 




Dear Sir, 

Kindly refer to my last letter dated 24 th August, 2010 by which I brought to 
v Ah your notice about out come of last hearing in the matter on 20.0$. 2010. 

y A \ In this context, I would like to place it on your record that the matter was came 

q , Ay'up for hearing on 19 th November, 2010 as listed matter. At the time of its hearing, I 
V\ myself led by the Addl. Solicitor General Sk. Farooq Razak and the Ld. Senior Counsel 
Mr. R.N. Das appeared on your behalf before Their Lordships the Hon'bie Mr. 
Jainarayan Patel, Chief Justice and the Hon'bie Justice Ashim Kumar Roy. The matter 
was heard. After hearing the Ld. Advocates for the respective parties Their Lordships 
directed that the matter will come up for final hearing o n 13.01 .2011 as listed matter. It 
is, therefore,' necessary to be filed Affidavit-in-Opposition in the meantime. 

In view of the matter, I have sent you again on 02.12.2010 the under noted 
papers for your record and doing the needful, 1) Copy of Writ Petition, 2) Copy of 
draft opposition settled by the Addl. Solicitor General on 19.07.2010. 


Thanking you, 


Attest# cak\iiii£A aumKtt court coio'ound, huw uiuru-itc 


—- 7 ' Y outs fa i thfuUyiy 

(TARUN KUMAR GHOsflj 

Advocate ° ^ • 1 R- ■■ ■ 


F.No/ :i5(9)/20I0ME 
Government of 

Ministry of Pari i am en tary Affa i rs 




A 


86- B, Parliament House, 
New Delhi, 

Dated: 23 rd December, 2010 


OFFICE MEMORANDUM 


Subject: WP No.8215(W)/G8 — Shri Subhash Chandra Basu & Ors. Vs UOf in 
the High Court at Calcutta regarding Reappointment or reopening of 
Mukherjee Commission to complete and/or conduct further enquiry 
into the alleged death or disappearance of Netaji Subhash Chandra 
Bose. 


A 


-s 


The undersigned is directed to refer to Ministry' of Home Affairs O.M. 
No. 1 2.0 14/6/2008-Cdn dated 15 <h December, 2010 on the subject cited above 
and to state that since the Ministry of Parliamentary Affairs is not concerned 
with the subject matter, this Ministry have no comments to offer on the draft 
Affidavit. The Ministry does not propose to file a separate Affidavit. 

2. In view of the above. Ministry of Home Affairs is requested to get the 
name of Ministry' of Parliamentary Affairs deleted from the list of respondents 


3. This issues with the approval of the Secretary, Ministry of 
Parliamentary Affairs 


{ipfcAJL. 

Ministry of , .. y Affairs, 

(Shri K.Muralidharan, Deputy Secretary) 
Lok Navak Bhavan, 9 th Floor, C Wing 
Room No. 8 New Delhi 



Director 
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PRIME MINISTER’S OFFICE 

[POLITICAL SECTION] 


South Block, New Delhi - 110 101 

Subject: Writ Petition no. 8215(WV2008 filed in Calcutta High Court 

in the Subhash Chandra Basu & Another Vs. Union of 

India & Others 


Reference is invited to Ministry of Home Affairs OM no. 
12014/6/2008-Cdn. dated 15.12.2010, on the above subject. 



3L 


2. The undersigned is directed to convey that this office has no 
comments to offer and to request Home Ministry to file affidavit for 
Government of India, in consultation with the other Ministries concerned, 
after due vetting. 



(Amit Agrawal) 
Director 
Tel. 2301 2613 
Fax No. 23016857 


Ministry of Home Affairs [Attn. Joint Secretary (IS-II), Smt. Rashmi Goel ] 


PMO ID no. 915/1 l/C/l/2009-Pol 


Dated: 24.12.2010 
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No. 1-1 2014/ 5/200 7-NCB \ 

Government of India 
Ministry of Home Affairs 
IS-II Division 

kit 

‘C’ Wing, 9 th Floor, 
Lok Nayak Bhawan, Khan Market, 
New Delhi the 7j&- ^January, 201 1 


Office Memorandum 


Q j viAH 


Sub: {i} W.P. No. 8215 {W)/2008 filed by Shri Subhash Chandra Basu & 
Others Vs. Unipn of India & Ors. 

(ii) W.P. No. 2003/2006 -Rudra Jyoti Bhattacharya & Ors Vs. 
Union of India & Ors 

(iii) W.P. No. 27541 (W) of 2006 -Ashim Kumar Ganguly & Ors Vs. 
Union of India & Ors regarding Death of Netaji Subhash 
Chandra Bose 

*** 



The undersigned is directed to invite your kind attention on the above 
^ noted subject and to refer to the telephonic discussions with the undersigned 
on 5.1.2011. Additional Solicitor General has informed the undersigned that 
the case is coming up for final hearing on 13.1.2011. It is conveyed that 
Counter Affidavit has not been filed in the WP No. 8215(W) of 2008 -Subhash 
Chandra Basu Vs. Union of India. During the hearing before the Ld. Court of 
Chief Justice on 19.11.2010 at 2.00 p.m., it was mentioned by the Advocate of 
the Petitioner that Counter Affidavit has not been filed in the aforesaid writ 
petition. The learned Additional Solicitor General appeared on behalf of 
Government of India and Ld. Court advised that Union Government should file 
the affidavit in this Writ Petition and the final hearing will take place on 13 th 
January, 2011. 


2. In this connection, 1 am further directed to convey that in the W.P. 
No.8215(W) of 2008 filed by Shri Subhash Chandra Basu & Ors Vs. Union of 
India, MHA, Principal Secretary of PM, Ministry of External Affairs and Ministry 
of Parliamentary Affairs have been made Respondents to this writ petition. The 
MHA had prepared the parawise comments and forwarded the same to 
Additional Government Counsel, Ministry of Law & Justice, Branch Sectt, 


Court cases 
Most Immediate 


F No.I— 12014/5/2007-Cdn 


Government of India 
Ministry of Home Affairs 
(Internal Security.II Division) 


Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 10 th January, 2011. 


Sub : Writ Petitions filed in Calcutta High Court regarding the 

alleged disappearance of Netaji Subhas Chandra Bose 


The undersigned is directed to convey that there are three Writ 
Petitions filed on the above subject matter in the Calcutta High Court 
and the hearing is going on. The Addl. Solicitor General, Kolkata has 
forwarded a copy of the news items that appeared in Pune Times dated 
18 th August, 2010, a copy is enclosed which is self-explanatory. 

2. As may be seen it has been mentioned in the Article that the Pune 
City based World Peace Centre (WPC) has received clearance from the 
Union Government through Indo-Japan Association for bringing the 
ashes that are currently in Tokyo’s Netaji Subhas Chandra Memorial and 
will be handed over to the WPC. MHA has not received any such request 
and has not given any clearance in this regard. 

3. It has been asserted from the Ministry of External Affairs that they 
have not given any approval to any of the NGOs in the matter. Ministry 
of Culture who are concerned with the celebrations of Birth / Death 
anniversaries of VIPs is requested to inform this Ministry if they have 
given any permission to this effect. The next date of hearing for the three 
Writ Petitions has been fixed for 13 th January, 2011. 

4. It is requested that information may be provided immediately by 
return FAX so that necessary Affidavit could be filed in the Honble High 
Court of Calcutta. 



Shri K S Lather, 

Deputy Secretary(C&M) 

Ministry of Culture 

Ground Floor, Vigyan Bhawan Annexe 

New Delhi. 
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Kolkata on 2.4.2009 for preparing the affidavit. The draft affidavit has been 
received in this Ministry and the same has been modified and edited by this 
Ministry. Since PMO, Ministry of External Affairs and Ministry of 
Parliamentary Affairs have also been made Respondent to the writ petition, a 
copy of draft affidavit prepared by this Ministry has been forwarded to PMO, 
MEA and Ministry of Parliamentary' Affairs for their comments on 15* 
December. 2010. The comments of PMO and Parliamentary Affairs have been 
received. The comments of PMO are as under: 

Comments of PMO: 

“PMO has no comments to offer and to request Home Ministry to file 
affidavit for Government of India, in consultation with the other 
Ministries concerned, after due vetting.” 

Comments of Ministry of Parliamentary Affairs: 

“The Ministry of Parliamentary Affairs is not concerned with the subject 
matter and have no comments to offer on the draft affidavit. The 
Ministry' does not propose to file a separate affidavit. In view' of the 
above, Ministry of Home Affairs is requested to get the name of Ministry 
of Parliamentary Affairs deleted from the list of Respondents.” 

3. The comments of Ministry of External Affairs has not yet been received 
and that Ministry 7 has already been reminded to expedite the comments. Till 
the comments of MEA is received, this Ministry is not in a position to forward 
the draft final affidavit to you for filing. It is, therefore, requested that 
extension of time may kindly be arranged to be sought for filing the Counter 
Affidavit. 

4. With regard to W.P. No. 2003/2006 -Rudra Jyoti Bhattacharya & Ors Vs. 
Union of India & Ors., Supplementary Petition has been filed by one Shri 
Surojit Das Gupta, PMO and MHA have been made Respondents in this case. 

I 

Since, MEA is also concerned with the subject matter and the Petitioner has 


not made MEA as a Respondent. Therefore, comments from PMO and MEA 
have been called for. 

5. PMO has requested Ministry of Home Affairs may consult Ministry- of 
External Affairs in the matter. MEA has so fax not furnished their comments. 
MEA has been requested to furnish parawise comments on the above 
mentioned Supplementary Petition in order to prepare counter affidavit by MHA 
on behalf of MEA. MEA has been reminded at the higher official level. 

6. With regard to W.P. No. 27 541 (W) of 2006 -Ashim Kumar Ganguly & Ors 
Vs. Union of India & Ors regarding Death of Netaji Subhash Chandra Bose : in 
this case also reply to supplementary- affidavit is yet to be filed. Since MEA is 
concerned with the subject relating to alleged ashes staked in the Renkoji 
Temple at Japan, that Ministry have been requested to send their comments to 
enable this Ministry to file a counter affidavit on behalf of MEA which are still 
awaited. 

7. In view of the above detailed position, it is requested that extension of 
time for filing the Counter Affidavit may please be arranged to be conveyed to 



No. 12014/6/2008-Cdn. 


Government of India 
Ministry of Home Affairs 
IS- II Division 


Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 24 th January, 2011. 


Office Memorandum 


Sub; WP No. 8215{W)/08 filled by Shri Subhash Chandra Basu and 
Ors Vs. Union of India & Ors. 


The undersigned is directed to refer to this Ministry’s OM of even 
number dated 15 th December, 2010 on the above subject. You were 
requested to arrange to furnish the comments by 24 th December, 2010. 
The same hafc<not been received so far. It may please be confirmed 
whether Ministry of External Affairs may like to file a separate Affidavit 
and if so, the status may also be conveyed to this Ministry. 



(S.C. Shivaji Rao) 


Deputy Secretary (L) 


Shri Sandeep Chakraborty, 
Director(EA) 

Ministry of External Affairs, 
South Block, 

New Delhi. 


■ J 
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Ministry of External Affairs 
(East Asia Division) 


V 



Sub: WP No.8215(W)/08 filled by Shri Subhash Chandra Basu and Ors Vs. Union of 
India & Ors. 


-:ooOoo:- 


Reference your O.M. No.l2014/6/2008-Cdn. Dated 24 th January, 2011 on the 
above subject. Please send us the draft affidavit as mentioned in MHA Office 


O 


Memorandum dated 15 December, 2010 as the same has not received by us. 

( Sandeeo Chakravorty [ 
J Director (East' Asia) 


Tel: 23012536 
Fax: 23016514 


1) Shri S.C. Shivaji Rao, Deputy Secretary(L), Ministry of Home Affairs, 1S-II Division, 
Lok Nayak Bhavan, 9 th Floor, 'C' Wing, Room No.8, New Delhi 


MEA U.O. N0.25/4/NGO-VOI-XVII 


1 February 2011 
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Ministry of External Affairs 
(East Asia Division) 



Sub: WP No.8215(W)/08 filled by Shri Subhash Chandra Basu and Ors Vs. Union of 
India & Ors. 

-:ooOoo:- 

Reference your O.M. No,12014/6/2008-Cdn. Dated 24 th January, 2011 on the 
above subject. Please send us the draft affidavit as mentioned in MHA Office 
Memorandum dated 15 th December, 2010 as the same has not received by us. 

( Sanpeep c^akravorty ) 
-'Director (East Asia) 
Tel: 23012536 
Fax: 23016514 

1} Shri S.C. Shivaji Rao, Deputy Secretary(L), Ministry of Home Affairs, IS-II Division, 
Lok Nayak Bhavan, 9 th Floor, 'C‘ Wing, Room No. 8, New Delhi 


MEA U.O. N0.25/4/NGO-VOI-XVII 







1 February 2011 
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12014/6/2008-Cdn 
Government of India 
Ministry of Home Affairs 
IS-II Division 

Lok Nayak Bhawan, 9 th Floor, 4 C’ Wing, 
Room No. 8, New Delhi, Dated the 9* 1 ’ February, 2011. 



OFFICE MEMORANDUM 


Sub: WP No. 8215(W)/08 filled by -Shri Subhash Chandra Basu 
and Ors Vs. Union of India & Ors. 


The undersigned is directed to refer to refer to MBA’s (J.O 
No. 25/4/No - Vol- XVII dated 1 st February, 201 1 and to say that Draft 
Affidavit is enclosed. 


(Smt. L.P. Shrivastava) 
Under Secretary to the Govt, of India 


Shri Sandeep Chakraborty, 

Director (EA) 

Ministn' of External Affairs, 

South Block, 

New Delhi. 7% o j , i ^ 
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Message Confirmation Report 


FEB-09-2011 04:54 AM WED 


Fax Number 
Name 


Name/Number 

Page 

Start Time 
Elapsed Time 
Mode 
Results 


23016514 

3 

FEB-09-2011 04* 53AM WED 
00' 36" 

STD ECM 
[ Document Jam] 


Ministry of External Affairs 
(East Asia Division) 




Sub: WP No.8215{W)/08 filled by Shri Subhash Chandra Basu and Ors Vs. Union of 
India & Ors. 


-:ooOoo:- 

We have perused the Draft Affidavit faxed along with O.M. No. 12014/6/2008- 
Cdn dated 9 th February, 2011. This Ministry agrees with the contents of the Draft 
Affidavit and there are no additional comments to offer, The Ministry of External 
Affairs does not propose to file a separate Affidavit in this case. 

( 

Tel: 23012536 
Fax: 23016514 




2 ) 


Shri S.C. Shivaji Rao, Deputy Secretary(L), Ministry of Home Affairs, IS-II Division, 
Lok Nayak Bhavan, 9 th Floor, 'C' Wing, Room No. 8, New Delhi 
Shri K. Muralidharan, DS(IS-II), Ministry of Home Affairs, Lok Nayak Bhavan, Khan 
Market, New Delhi 


MEA U.O. N0.25/4/NGO-VOI-XVII 16 February 2011 



DISTRICT : HOWRAH 


IN THE HIGH COURT AT CALCUTTA 

CONSTITUTIONAL WRIT JURISDICTION 

f APPELLATE SIDE ) 

W. PN0.8215(W)of2008 
IN THE MATTER OF : 

An application under Article 226 of the 
Constitution of India; 

- And - 

IN THE MATTER OF : 

A writ or writs in the nature of 
Mandamus; 

-And- 

IN THE MATTER OF ; 

A writ or writs in the nature of Certiorari; 
-And- 

IN THE MATTER OF : 

Re-appointment or re-opening of 
Mukherjee Commission for completion of 
Inquiry into the matter of alleged 
disappearance and / or death of Netaji 
Subhas Chandra Bose in 1945 and / or 
continue further enquiry to find out the 
date of death of Netaji Subhas Chandra 


* 
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Bose, if he has died, and how, where 
and when, in earlier terms of reference of 
appointment under clause No. “2(d)- 
Whether he has died in any other 
manner at any other place and, if so, 
when and how”, of the said earlier 
Commission of Inquiry appointed by the 
Government of India Vide Notification 
No.S.0. 339(E) dated 14.05.1999; 


-And- 

IN THE MATTER OF : 

The Evidence Act, 1872; 

IN THE MATTER OF : 

The Public Records Act, 1 993; 

-And- 

IN THE MATTER OF : 

Violation of fundamental rights 
enshrined under Article 14, 19(1) of the 
Constitution of India; 


-And- 

IN THE MATTER OF : 

The Right to Information Act, 2005; 
-And- 
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IN THE MATTER OF : 
Non-Consideration of the representative 
dated 11.03.2008 sent by the petitioner 
to the concerned authorities; 


-And- 

IN THE MATTER OF : 

1. SRI SUBHAS CHANDRA BASU, 
son of Late Surendra Nath Basu, 
residing at 86, Sadar Boxi Lane, Post 
Office, Police Station and District - 
Howrah, Pin-71 1 101; 

2. SRI PANKAJ HALDER, son of Sri 
Late Arabinda Haider, residing at Village- 
Mathurapur, Post Office and Police 
Station - Mathurapur, District - South 24 
Parganas 


PETITIONERS. 


-Versus- 

1. UNION OF INDIA, 

Service through the Secretary, Ministry 

of Home Affairs, Government of India, 

North Block, New Delhi- 110001; 
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2 . 


Principal Secretary, 


Government of India Office of Prime 
Minister at 7, Race Course Road, New 
Delhi-110003; 

3. SECRETARY, 

Ministry of Foreign Affairs, Government 
of India, South Block, New Delhi - 

110001 . 

4. SECRETARY 

Ministry of Parliament Affairs, 

Government of India, New Delhi- 
110001 . 


.... RESPONDENTS 

AFFIDAVIT-IN-OPPOSITION ON BEHALF OF 

THE RESPONDENTS HEREIN ABOVE 

I, L P Shrivastava, wife of Shri D K Shrivastava aged about 58 
years, by occupation - Service under Government of India and presently 
posted in its office in New Delhi, residing at Delhi do hereby solemnly 
affirm and state as follows: 

1. I am one of the officer dealing with this matter on behalf of the 
respondents and as such 1 am competent to swear this affidavit. In the 
capacity of Dealing Officer, I know the facts and circumstances of the case 
and the facts of the case are based on available records in my office. I 


t 
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have been authorized to affirm this affidavit on behaif of all the 
respondents. 

2. I have read a copy of the writ petition No.8215(W) of 2008 affirmed 
by the petitioners and filed in the Hon’ble High Court under Article 226 of 
the Constitution of India and have understood the contents of the same. 

3. Before dealing with relevant paragraphs of the said writ petition, at 
the outset, I state that the instant petition is not maintainable under Article 
226 of the Constitution of India. 

3A. With reference to the averment made in paragraph No.t & 2, I say 
that the petitioners are indeed learned Advocates practicing in this Hon’ble 
Court. The rest of the averments made in the paragraph under reply are 
matters of facts relating to writ petition filed before the Hon’ble Apex Court 
and other matters filed before this Hon’ble Court and save what appears 
from the records of the said cases, I do not have any comments and do 
not admit anything. 

4. With regard to the statement made in paragraph 3 of the writ 
petition l state that: 

(A) The disappearance of Netaji Subhas Chandra Bose has 
engaged the attention of the Government right from the 
beginning. The Government of India has, so far, appointed 
three Committees/Commissions to inquire into the alleged 
disappearance of Netaji Subhash Chandra Bose. The 
first one was a Committee, known as Shah Nawaz 
Committee, consisting of three members, appointed in 


the year 1956. The Committee examined 67 witnesses. 
Two members of the said Committee came to the 


vr 


conclusion that Netaji died in the plane crash at Taihoku, 
Formosa (now Taiwan) on 18 th August, 1945 and that his 
ashes were taken to Tokyo and preserved in the Renkoji 
Temple there. The other member of the Committee 
submitted a dissenting report. The Government of India 
accepted the majority report. 

(B) The second inquiry was a one-man Commission under 
Justice G.D. Khosla appointed in 1970. This Commission 
submitted its report in the year 1974 and this Commission 
also came to the conclusion that Netaji died in the plane 
crash at Taihoku on 18 th August, 1945 and the ashes 
preserved in the Renkoji Temple, Tokyo are of Netaji. 

(C) Subsequently, a writ petition was filed before the learned 
Division Bench of the Hon’ble Court of Calcutta. After 
hearing the learned Counsel appearing for the parties the 
Hon’ble Court of Calcutta by its order / judgement dated 
30-04-1998 directed the Union of India to re-inquire into 
the alleged disappearance of Netaji Subhas Chandra Bose in 
accordance with law by appointing a Commission of Inquiry. 
This was followed by a motion adopted by the West Bengal 
Legislative Assembly on December 24, 1998 demanding that 
the Government of India should make necessary 
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arrangements for availability of records and documents in 
and outside India so that the scholars and people could 
have access to them and also institute a fresh inquiry 
into the matter to remove the mystery regarding the 
whereabouts of Netaji Subhash Chandra Bose. 

(D) Therefore, the Government of India appointed a Commission 

headed by Justice M.K. Mukherjee, into all the facts and 
circumstances related to the disappearance of Netaji 
Subhash Chandra Bose in 1945 and subsequent 
developments connected therewith, including:- 

(a) whether Netaji Subhash Chandra Bose is dead or 
alive; 

<b) if he is dead, whether he died in the plane crash, as 
alleged; 

(c) whether the ashes in the Japanese temple are ashes 
of Netaji; 

(d) whether he has died in any other manner at any other 
place and, if so, when and how; 

(e) if he is alive, in respect of his whereabouts. 

(E) The Justice Mukherjee Commission of Inquiry, (JMCI), 
submitted its Report on 8 th November, 2005 on the following 
terms of references and concluded the following 


s. 

No. 

Terms of reference 

I Conclusion of the 
Commission 

A. 

whether Netaji Subhas 

Netaji Subhas Chandra 
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Chandra Bose is dead 
or alive; 

Bose is dead; 

B. 

if he is dead, whether he 
died in the plane crash, 
as alleged 

He did not die in the 
plane crash, as alleged 

C. 

Whether the ashes in the 
Japanese Temple are 
ashes of Netaji; 

The ashes in the 
Japanese temple are 
not of Netaji; 

D. 

Whether he has died in 
any other manner at any 
other place and, if so, 
when and how; 

In the absence of 
any clinching evidence 
a positive answer 

cannot be given; 

E. 

If he is alive, in respect of 
his whereabouts. 

Answer already 

given in (A) above. 


The Commission also observed as under: - 

“5.1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view - consequent upon its 
above findings - that in undertaking the scrutiny of publications 
touching upon the question of death or otherwise of Netaji, the 
Central Government can proceed on the basis that he is dead but 
did not die in the plane crash, as alleged". 


(F) The report of the JMC1 was examined in detail. It was found 
that the Commission’s findings were inconclusive in many 
ways and it had not been able to provide definitive findings. 
The findings of the JMCI that Netaji did not die in the plane 
crash is based on non-availability of “clinching evidence’. 
Shah Nawaz Committee of 1956 and Khosla Commission of 
1970 also encountered the same predicament. They, 
therefore, relied on the oral evidence of the witnesses 
including those who were co-passengers of Netaji in the said 
ill-fated plane and came to the conclusion that Netaji died in 
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the plane crash on 18 th August, 1945 and he was cremated 
in Taiwan Crematorium and his ashes were taken to Tokyo 
and preserved in the Renkoji Temple. The findings of 
Justice Mukherjee Commission of Inquiry, therefore, do not 
conclusively disprove the plane crash story in the face of 
overwhelming oral evidence, particularly of those who were 
co-passengers of Netaji and also the Doctors and staff of the 
Hospital where he was treated to severe and serious burn 
injuries sustained in the plane crash. The Government of 
India did not accept the conclusions of JMCI. 

(G) The report of the JMCI was placed before both the Houses of 
Parliament along with the Action Taken Report (ATR) on 
17 th May, 2006 as per Section 3(4) of the Commissions of 
Inquiry Act, 1952. The relevant portion of the said ATR 
reads as follows: - 

“2. The Government have examined the Report submitted by 
the Commission on 8 th November, 2005 in detail and have 
not agreed with the findings that 

a) Netaji did not die in the plane crash; and 

b) The ashes in the Renkoji Temple were not of Netaji. 

The Report was placed before the Houses of Parliament on 
17-05-2006 as required under Sub-Section 4 of Section 3 of 
the Commissions of Inquiry Act, 1956”, 

(H) It would be seen that the Government has accepted the 
majority reports of the Committees / Commissions and there 


are no good reasons or evidence to indicate that Netaji did 
not die in the plane crash on 18 th August, 1945. Though the 
Mukherjee Commission worked for 6 years and 7 months, it 
could not find any proof that Netaji Subhash Chandra Bose 
died in any other manner. Therefore, there is no reason for 
the Government of India to accept that the earlier two 
findings were incorrect. Further, it is always open to the 
Government of India to accept or reject the 
recommendations/findings of a Commission. The 
Commissions of Inquiry Act, 1952 Sub-Section-4 of Section- 
3 provides that the report of the Commission along with the 
ATR has to be placed before Parliament so that Parliament 
can take necessary action in the matter as it may be advised. 
No further directions were given by Parliament and, 
therefore, it is prayed that the matter may be treated as 
closed. The decision of the Government does not suffer 
from arbitrariness as there are good grounds as mentioned 
at Para-4(G) above for the Government not to accept the 
report of JMCI. It is emphasized that the report and findings 
of the Commission of Inquiry are meant for information of the 
Government. The decision of the Government does not 
suffer from an illegality or arbitrariness. 

5. With regard to the statement made in paragraphs 4,5 & 6 of the writ 

petition, I state that those are matters of record and save and except what 
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appears from the records all allegations contrary thereto or inconsistent 
therewith are emphatically denied and disputed by me. 

6. With regard to the statement in paragraph 7 of the writ petition, it is 
submitted that on recommendations of the Prime Minister, the President 
had approved the conferment of the award of Bharat Ratna, 
posthumously, on Netaji Subhash Chandra Bose. A press communique 
announcing the conferment of award was issued by the President’s 
Secretariat on January 22, 1992. In the case of posthumous awards, the 
award has to be received by the next of kin (NOK) of the awardee. Mrs. 
Anita Pfaff, daughter of Netaji, who was contacted in this connection, 
expressed certain reservations on receiving the award as according to her 
such an honour should have been appropriate in the fifties and said that 
one cannot honour Netaji today by awarding the Bharat Ratna to him. She 
declined to receive the award. Apart from declining of the award by 
Netaji’s daughter, some persons submitted a memorandum to the then 
President. However, it was considered that the conferment of Bharat 
Ratna on Netaji was only announced by the President’s Secretariat 
through a press communique and was not notified in the gazette. The 
notification in the gazette is done when the award is actually conferred by 
the President during the presentation ceremony. Since the award was 
declined by the NOK, there was no presentation of the award and the 
award was not notified in the Gazette of India. It was decided with the 
approval of the Prime Minister and the President that no further action was 
necessary and the matter be treated as closed. 
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6A. With reference to the allegations made in paragraphs 8, 9, 10,11, 
12 and 12.1 of the writ petition I say that the same are matters of record 
and save what appears from the records I do not admit anything. 

7. With regard to the statement in Paragraph 13 of the writ petition, I 
deny that the Central Government had rejected the findings of the Justice 
Mukherjee Commission of Enquiry on 17.5.2006 without assigning any 
reasons. It is submitted that the report of JMCI has been thoroughly 
examined; but it was observed that the Commission’s inquiry was 
inconclusive and it has not been able to provide definite findings. It is 
submitted that the Commission’s finding that Netaii did not die in the plane 

crash are based on non-availability of ‘clinching evidence ’. It is further 
submitted that Shah Nawaz Committee of 1956 and Khosla Commission 
of 1970 also encountered the same predicament and they also relied on 
oral evidence of the witnesses including those who were co-passengers of 
Netaji in the said ill-fated plane and came to the conclusion that Netaji died 
in the plane crash on 18 th August, 1945 and that he was cremated in 
Taiwan Crematorium and his ashes were taken to Tokyo and preserved in 
the Renkoji temple there. Justice Mukherjee Commission, therefore, does 
not conclusively disprove the plane crash story in the face of 
overwhelming oral evidence, particularly of those who were co-passengers 
of Netaji and also the doctors and staff of the Hospital where he was 
treated for severe burn injuries sustained in the plane crash. Government 
of India, therefore, found it difficult to accept the conclusions of the Justice 
Mukherjee Commission of Inquiry. Further, it is always open to the 
Government of India to accept or reject the recommendations/findings of a 
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Commission. The Commissions of inquiry Act, 1952 (Annexure-I) 
provides that the report of the Commission also with the ATR has to be 
placed before Parliament so that Parliament can take necessary action in 
the matter as it may deem appropriate. No action has been taken by 
Parliament and, therefore, it is prayed that the matter may be treated as 
closed. The decision of the Government does not suffer from arbitrariness 
as there are good grounds for the Government not to accept the report of 
JMCI. It is emphasized that the report and findings of the Commission of 
Inquiry are meant for information of the Government. The decision of the 
Government does not suffer from an illegality or arbitrariness. 


7A. With reference to the allegations made in paragraphs 14, 14.1 and 
14.2 of the writ application, I deny and dispute all such allegations as are 
contrary to or inconsistent with what have been stated herein or barring 
what are matters of record as if set out traversed and / or denied in 
seriatim. 


8. With regard to the statement in paragraph 15 of the writ petition, I 
state that the relevant documents or records relating to alleged Netaji’s 
disappearance were not accessible to the Justice Mukherjee Commission 
of Inquiry is denied and disputed. It is submitted that JMCI submitted its 
report on 8 th November, 2005 after examining witnesses, visiting the U.K., 
Japan, Taiwan, Bangkok and Russian Federation and after going through 
308 exhibits. In respect of ‘Secret’ and Top Secret’ file/documents or 
records, it may be stated that these records relate to the appointment of 
Inquiry Committees on the death of Shri Subhash Chandra Bose, 
conferment of award of Bharat Ratna award (Posthumously) on Netaji, and 
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as such, these do not contain any material which are relevant. All relevant 
important documents were provided to the Commission save as aforesaid 
allegations contrary thereto or inconsistent therewith are emphatically 
denied and disputed by me. 

9. With regard to the statement in paragraphs 16, 16.1, 16.2 and 16 3 
of the writ petition, I deny all such allegations which are contrary to or 
inconsistent with what have been stated herein or barring what are matters 
of record I say that Shri Naresh Jaiswal was working in the Ministry of 
Home Affairs in the capacity of Section Officer at the time of filing that 
affidavit and was duly authorized by the Ministry to do so. 

10. With regard to the statement in paragraph 16.4 of the writ petition, I 
state that records were not made available to the Commission is denied, 
In fact, in para 2.6 of its Report, the Commission itself has stated that out 
of 202 (two hundred and two) exhibits, authenticated copies of 26 (twenty 
six) exhibits and plain photocopies of 63 (sixty three) exhibits, aggregating 
89 (eighty nine) exhibits only, were furnished by the Government of India 
to the Commission. 

1 1 . With regard to the statement in paragraph 16.5 of the writ petition, I 
state that all available records were produced before the Justice 
Mukherjee Commission and as such, there is no need to reappoint or 
reopen the JMCI or to set up any further Commission of Inquiry. 

12. With regard to the statement in paragraph 17 of the writ petition, l 
state that the earlier two Committee/Commission namely Shah Nawaz 
Committee and Khosla Commission have stated that Netaji Subhash 



Chandra Bose died in the plane crash at Taihoku Airport on 18 th August, 
1945. It is also humbly submitted that Government of India also accepted 
the finding of the said Committee/Commission. 


13. With regard to the statement in paragraph 18 of the writ petition, I 
state that the representation dated 11.3.2008 has not been received in 
the concerned Section/ Division of the Ministry of Home Affairs. In view of 
what has been stated in Para-7 above, there is no need for reappointment 
or reopening of the Mukherjee Commission and the present petition may 
be dismissed. I reserve my right to advance appropriate submission or 
submissions in this regard at the time of the hearing of the writ application. 

14. With regard to the statement made in paragraph 19 of the writ 
petition and the Grounds taken therein in support of the writ petition, I 
deny and dispute each and every ground and submit that no case for re- 
opening or re-appointing of the Mukherjee Commission has been made 
out, and as such, the said writ petition is liable to be dismissed. 


14A. With reference to the allegations made in paragraphs 20 & 21 of 
the writ petition, I deny and dispute all such allegations as are contrary to 
or inconsistent with what have been stated herein or barring what are 
matters of record as if set out traversed and / or denied in seriatim. I say 
that the Central Government after very careful consideration did not accept 
the Report submitted by Justice Mukherjee Commission. 

14B. With reference to the allegations made in paragraph 22 of the writ 
petition, I submit that inspite of best efforts made by different departments 
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of the Government no records could be found on the basis of which the 
then Hon’ble Prime Minister of India late Moraji Desai made the statement 
on the floor of Parliament on 28 1h August, 1978. 

14C. With reference to the allegations made in paragraphs 23 and 24 of 
the writ petition I deny and dispute the same. I submit that Justice 
Mukherjee Commission had complete freedom to visit any country if 
wanted for the purpose of the enquiry or investigation. In fact the 
commission went to several places in India and abroad and conducted 
necessary enquiry and investigation within the country and outside India. 
After completion of their enquiry and investigation, Justice Mukherjee 
Commission submitted its Report. In the circumstances there is no need 
for further enquiry. Save as aforesaid all allegations contrary thereto or 
inconsistent therewith are denied and disputed by me. 

15. With regard to the allegations made in pargraph 25 of the writ 
petition, I state that the Government of India has accepted the findings of 
the Shah Nawaz Committee and Khosla Commission. Both the 
Committee/Commission have concluded in their report that Netaji died in 
the plane crash at Taihoku on 18 th August, 1945. Save as aforesaid all 
allegations contrary thereto or inconsistent therewith are dnied and 
disputed by me. 

16. With reference to the allegations made in paragraphs 26 & 27 of the 
writ petition, I deny and dispute the same. I particularly deny the allegation 
that “the object of rejection of said Justice Mukherjee Commission Report 
is absolutely illegal and against the said provision of law. I reserve my 
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right to advance appropriate submission or submissions in this regard at 
the time of the hearing the writ application. 



16A. With regard to the statement in paragraph 28 of the writ petition, I 
state that the fundamental rights of the petitioners guaranteed under 
section 14 & 19(1) of the Constitution of the India have not been violated. 
The answering respondent respectfully submits that the report of Justice 
Mukherjee Commission of Enquiry was thoroughly examined; but it was 
observed that the Commission’s Enquiry was inconclusive and it has not 
been able to provide definite findings. It is submitted that the 
Commission’s finding that Netaji did not die in the plane crash are based 
on non-availability of ‘clinching evidence ’. It is submitted that Shah Nawaz 
Committee of 1956 and Khosla Commission of 1970 also encountered the 
same predicament and they, therefore, relied on oral evidences of the 
witnesses including those who were co-passengers of Netaji in the said ill- 
fated plane and came to the conclusion that Netaji died in the plane crash 
on 18 th August, 1945 and that he was cremated in Taiwan Crematorium 
and his ashes were taken to Tokyo and preserved in the Renkoji temple. 
Justice Mukherjee Commission’s, Report therefore, does not conclusively 
disprove the plane crash in the light of overwhelming oral evidence, 
particularly of those who were co-passengers of Netaji and also the 
doctors and staff of the Hospital where he was treated for third degree 
burn injuries sustained in the plane crash. It is submitted that Government 
of India, therefore, found it difficult to accept the conclusions of the Justice 
Mukherjee Commission of Inquiry. 
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16B. With reference to the allegations made in paragraphs 29 & 30 and 
31 of the writ petition, 1 deny and dispute the same. 

16C. I submit that the petitioners have failed to make out a case for re- 
opening or re-appointing Justice Mukherjee Commission. I further say that 
Justice Mukherjee Commission after thorough, protracted and painstaking 
efforts completed its enquiry /investigation and, thereafter, submitted its 
report. All out efforts were made by Justice Mukherjee Commission to 
unearth the truth. In the premises nothing further remains to be done in the 
instant case. In the facts ad circumstances of this case the present writ 
petition is liable to be dismissed. 

17. The statement contained in paragraphs of the Affidavit-in- 
Opposition to the writ petition of the petitioners are true to my knowledge 
and derived from the available relevant records and rests are my 
respectful submission before this Hon'ble Court. 

Prepared in my office The deponent is known to me 

Advocate Clerk to 

Solemnly affirmed before me on this 
day of 2010. 


**** 
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Appointment of Commission- (1) The aparopriate Government may, if it is of opinion ihai n - 
mss ary so to do. and shall, if resolution in :his oehaSf is passed by ( [ Note Subs, by Act V 
. ' sr 2 for certain words ] each House of Parliament or r as the case may be the Legist: - 
Sir ile, by notification in the Officia Gazette, appoint a Commission of Inquiry foi the 
: ? rposr nf making an inquiry into any definite materof public importance and performing sunt 1 
iu? idiom: end with such time as may be specified in the notification, and the Commission so 
'[ ■ iinkvd shall make the inquiry and perform the functions accordingly. 

1 jvfde-1 that where any such Commission has been appointed to inquire 

iplo any matter- 

m by the Centra! Government, no State Government shall, except with the approval of the Cental 
Government appoint another Commission to inquire into the same mater for so long as the 
1 Commission appointed by the Centra! Government is functioning. 

1 by b State Government, the Central Government shah not appoint another Commission to 
■i noire into the same matter for so long as the Commission appointed by the State Governmr m 
hindiomrig, unless the Central Government is. of opinion that the scope of the inquiry should u 
i tended to two or more States 


1 he Commission may consist of one or more members appointed by 
ihfc appropriate Government, and where the Commission consists of more than one member!, 
of them may be appointed as the Chairman thereof. 

. ■ f Nok Ins by Act 79 of 1971. sec. 5 ] The appropriate Government may. at any stage of an 

inquiry by the 

* ;o remission fill any vacancy which may have arisen in the office of a member of the Commit j : 
whether consisting of one or more than one member). 

3 The appropriate Government shall cause to be laid before ( [ Note : Subs, by Act 19 of 199C 
gg 2. for certain words jeach House of Parliament, or, as the case may be s the Legislature of the 
State), the. report, if nay, of the Commission on the inquiry made by the Commission under sut 
section (1) together with a memorandum of the action taken thereon, within a period of six 
i j ei .nibs of the submission of the report by the Commission to the appropriate Government 
; Note: Sub section (5) and (6) omitted by Act 19 of 1990, sec. 2, which were inserted by AG G 
'-'Gg ser. 2 ( w.ef. 14-5-1986). 
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Shakeel Mohammed Akhter 


Chamber : C/o. Somenath Bose, 

Advocate, 


Advocate 


6 , Old Post Office Street, 
Ground Floor, Room No. 50 
Kolkata- 700001. 


Mob : 9903321066 


Dated : 23.2.2011 


To 

The Secretary, 

Government of India, 

Ministry of Home Affairs, 

Lok Nayak Bhavan, Khan Market, 
New Delhi- 1 10003. 


Dear Sir, 


Re: W.P. No. 8215(W) of 2008 

(Subhash Chandra Basu & Anr. -Vs- UOI 85 Ors.) 


Enclosed please find a copy of the affidavit-in-opposition to the writ 
petition in the above matter with annexure thereto drawn by me and settled by 
Mr. Somenath Bose, Senior Central Government Counsel as per the 
instructions and records made available to us by Sm. Lalit Prabha Shrivastava, 
the Under Secretary, Government of India in the Ministry of Home Affairs. 

Please note that the said affidavit has been affirmed by Sm. Lalit Prabha 
Shrivastava in Court this day and since the time to file the said affidavit, as I 
understand, has elapsed the same will be filed in Court with leave therefor. 


Enclo : As above. 



Advocate. 


Copy to : 

Ms. S. Bhattacharyya, 

Sr. Central Government Advocate 
and Incharge, Government of India, 
Ministry of Law 85 Justice, 

Kolkata Branch Secretariat, 

11, Strand Road, Kolkata-700001. 
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W. P. No. 8215{W) of 2008 

IN THE MATTER OF: 

An application under Article 226 of the 
Constitution of India; 

And 

IN THE MATTER OF: 

Sri Subhas Chandra Basu & Anr. ‘ 

Petitioners 

Versus 

Union of India & Ors. 

....Respondents 

Affidavit-in-opposition on behalf of 
the respondents to the writ petition in the above matter 
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I, Lalit Prabha Shrivastava, aged about 58 years, wife of Shri Dinesh 
Kumar Shrivastava, working for gains at Lok Nayak Bhawan, Khan Market 
New Delhi- 1 1 0 003 do hereby solemnly affirm and say as follows: 

1. I am the Under Secretary to the Government of India in the Ministry- of 
Home Affairs and have made myself acquainted with the facts and 
circumstances of the case and am authorized and competent to affirm this 
affidavit on behalf of all the respondents. 

2. I have read a copy of the writ petition being W. P. No. 8215(W) of 2008 
in the above matter, for short, “the said petition” and have understood the 
meaning, purport and scope thereof. Save what would appear from records 
and save what have been specifically admitted herein I deny and dispute all 
allegations and/or contentions contained in the said petition. 

/ 

3. By virtue of the letters both dated 15 th May, 2006 of the Hon'ble Home 
Minister, addressed to the Hon'ble Speaker, Lok Sabha and the Hon'ble 

-f m 

Chairman, Rajya Sabha forwarding therewith the Action Taken Report in the 
form of a Memorandum of the Central Government on the report of Justice 
Manoj Kumar Mukherjee Commission the Central Government having laid 
the same before both the Houses of Parliament on 17 th May, 2006 as per the 
requirements of the provisions of Section 3(4) of the Commissions of Inquiry 
Act, 1952 the matter in issue being subject matter of the Parliament the said 
petition is barred by the provisions of Article 122 of the Constitution of India 
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and as such is not maintainable and the petitioners is not entitled to any 
relief whatsoever as sought for in the said petition, 

4. Save what would appear from records and save what are specifically 
admitted herein I make no admissions with regard to the statements made in 
paragraph Nos. 1 and 2 of the said petition. 

5. Save what would appear from records and save what are specifically 
admitted herein I deny and dispute all contentions contained in paragraph 3 
of the said petition and say: 

(A) The disappearance of Netaji Subhas Chandra Bose has engaged the 
attention of the Government right from the beginning. The Government 
of India has, so far, appointed three Committees/ Commissions to 
inquire into the alleged disappearance of Netaji Subhash Chandra 
Bose. The first one was a Committee, known as Shah Nawaz 
Committee, consisting of three members, appointed in the year 1956. 
The Committee examined 67 witnesses. Two members of the said 
Committee came to the conclusion that Netaji died in the plane crash 
at Taihoku, Formosa (now Taiwan) on 18 th August, 1945 and that his 
ashes were taken to Tokyo and preserved in the Renkoji Temple there. 
The other member of the Committee submitted a dissenting report. 
The Government of India accepted the majority report. 
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B) The second inquiry was a one-man Commission under Justice G.D. 
Khosla appointed in 1970. This Commission submitted its report in 
the year 1974 and this Commission also came to the conclusion that 
Netaji died in the plane crash at Taihoku on 18 th August, 1945 and the 
ashes preserved in the Renkoji Temple, Tokyo are of Netaji. 

(C) Subsequently, a writ petition was filed before the learned Division 
Bench of the Hon'ble Court of Calcutta. After hearing the learned 
Counsel appearing for the parties the HonTde Court of Calcutta by its 
order / judgement dated 30-04-1998 directed the Union of India to re- 
inquire into the alleged disappearance of Netaji Subhas Chandra Bose 
in accordance with law by appointing a Commission of Inquiry. This 
was followed by a motion adopted by the West Bengal Legislative 
Assembly on December 24, 1998 demanding that the Government of 
India should make necessary arrangements for availability of records 
and documents in and outside India so that the scholars and people 
could have access to them and also institute a fresh inquiry into the 
matter to remove the mystery regarding the whereabouts of Netaji 
Subhash Chandra Bose. 

(DJ Therefore, the Government of India appointed a Commission headed 
by Justice M.K. Mukherjee, into all the facts and circumstances 
related to the disappearance of Netaji Subhash Chandra Bose in 1945 
and subsequent developments connected therewith, including:- 
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(a) whether Netaji Subhash Chandra Bose is dead or alive; 

(b) if he is dead, whether he died in the plane crash, as alleged; 

(c) whether the ashes in the Japanese temple are ashes of Netaji; 

(d) whether he has died in any other manner at any other place 
and, if so, when and how; 

(e) if he is alive, in respect of his whereabouts. 

(E) The Justice Mukherjee Commission of Inquiiy, (JUSTICE 
MUKHERJEE COMMISSION OF INQUIRY), submitted its Report on 8 th 
November, 2005 on the following terms of references and concluded 
the following;- 


SI. No. 

Terms of reference 

Conclusion of the 

Commission 

A. 

whether Netaji Subhas 

Chandra Bose is dead 

or alive; 

Netaji Subhas Chandra 

Bose is dead; 

B. 

if he is dead, whether he 

died in the plane crash, 

as alleged 

He did not die in the plane 

crash, as alleged 

C. 

Whether the ashes in the 

Japanese Temple are 

ashes of Netaji; 

The ashes in the Japanese 

temple are not of Netaji; 

D. 

Whether he has died in 

any other manner at any 

other place and, if so, 

when and how; 

In the absence of any 

clinching evidence a 

positive answer cannot be 

given; 
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A The Commission also observed as under:- 

“5.1.1 As regards the ancillary query (vide paragraph 3 of the 
Notification) the Commission is of the view - consequent upon its 
above fmdings-that in undertaking the scrutiny of publications 
touching upon the question of death or otherwise of Netaji, the Central 
Government can proceed on the basis that he is dead but did not die 
in the plane crash, as alleged”. 

(F) The report of the JUSTICE MUKHERJEE COMMISSION OF INQUIRY 
was examined in detail. It was found that the Commission’s findings 
were inconclusive in many ways and it had not been able to provide 
definitive findings. The findings of the JUSTICE MUKHERJEE 
COMMISSION OF INQUIRY that Netaji did not die in the plane crash 
are based on non-availability of “clinching evidence’. Shah Nawaz 
Committee of 1956 and Khosla Commission of 1970 also encountered 
the same predicament. They, therefore, relied on the oral evidence of 
the witnesses including those who were co-passengers of Netaji in the 
said ill-fated plane and came to the conclusion that Netaji died in the 
plane crash on 18 th August, 1945 and he was cremated in Taiwan 
Crematorium and his ashes were taken to Tokyo and preserved in the 
Renkoji Temple. The findings of Justice Mukherjee Commission of 
Inquiry, therefore, do not conclusively disprove the plane crash stoiy 
in the face of overwhelming oral evidence, particularly of those who 
were co-passengers of Netaji and also the Doctors and staff of the 
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Hospital where he was treated to severe and serious burn injuries 
sustained in the plane crash. The Government of India did not accept 
the conclusions of JUSTICE MUKHERJEE COMMISSION OF INQUIRY. 

(G) The report of the JUSTICE MUKHERJEE COMMISSION OF INQUIRY 
was placed before both the Houses of Parliament along with the Action 
Taken Report (ATR) on 17 th May, 2006 as per Section 3(4) of the 
Commissions of Inquiry Act, 1952. The relevant portion of the said 
ATR reads as follows:- 

“2. The Government have examined the Report submitted by the 
Commission on 8 th November, 2005 in detail and have not agreed with 
the findings that 

a) Netaji did not die in the plane crash; and 

b) The ashes in the Renkoji Temple were not of Netaji. 

The Report was placed before the Houses of Parliament on 17-05-2006 
as required under Sub-Section 4 of Section 3 of the Commissions of 
Inquiiy Act, 1956”. 

(H) It would be seen that the Government has accepted the majority 
reports of the Committees / Commissions and there are no good 
reasons or evidence to indicate that Netaji did not die in the plane 
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crash on 18 th August, 1945. Though the Mukherjee Commission 
worked for 6 years and 7 months, it could not find any proof that 
Netaji Subhash Chandra Bose died in any other manner. Therefore, 
there is no reason for the Government of India to accept that the 
earlier two findings were incorrect. Further, it is always open to the 
Government of India to accept or reject the recommendations/findings 
of a Commission. The Commissions of Inquiry Act, 1952 Sub-Section- 
4 of Section-3 provides that the report of the Commission along with 
the ATR has to be placed before Parliament so that Parliament can 
take necessary action in the matter as it may be advised. No further 
directions were given by Parliament and, therefore, it is prayed that 
the matter may be treated as closed. The decision of the Government 
does not suffer from arbitrariness as there are good grounds as 
mentioned at Para-4(G) above for the Government not to accept the 
report of JUSTICE MUKHERJEE COMMISSION OF INQUIRY. It is 

t 

emphasized that the report and findings of the Commission of Inquiry 
are meant for information of the Government. The decision of the 
Government does not suffer from an illegality or arbitrariness. 


6. With regard to the statement made in paragraphs 4, 5 and 6 of the 
said petition, I state that those are matters of record and save and except 
what appears from the records all allegations contrary thereto or 
inconsistent therewith are emphatically denied and disputed by me. With 
further reference to the quotations of the Honhle Prime Minister as reported 


in the report of the Parliament dated 20 th August, 1976 I say that by 
omitting to quote the last six lines of the statements of Shri Morarji Desai, 
the erstwhile Prime Minister the petitioners have sought to mislead this 
Hon’ble Court. A Photostat copy of the said report dated 20 th August, 1976 is 
annexed hereto and marked with the letter-“R/ 1”. 

7. Save what would appear from records and save what are specifically 
admitted herein i make no admission with regard to the statements made in 
paragraph 7 of the said petition, which are irrelevant for resolution of the 
present controversy and say that following the recommendations of the 
erstwhile Honhle Prime Minister to posthumously award Bharat Ratna to 
Netaji by an official communique dated January 22, 1992 the President’s 
Secretariat informed the approval of the Hon’ble President thereto, however, 
when communicated, expressing her reservation to receive posthumous 
award of Bharat Ratna on behalf of Netaji Mrs. Anita Pfaff, daughter of Netaji 

t 

having declined to receive the same the Government of India did not issue 
any notification for the purpose and accordingly the matter was closed. 

■ t 

8. Save what would appear from records and save what are specifically 
admitted herein I make no admission with regard to any contentions 
contained in paragraphs 8, 9, 10, 11, 12 and 12.1 of the said petition, 

9. I deny that the Central Government had rejected the findings of the 
Justice Mukherjee Commission of Inquiry on 17.5.2006 without assigning 


any reasons as alleged in paragraph 13, 14, 14.1 and 14.2 of the said 
petition or at all and say that the report of Justice Mukherjee Commission of 
Inquiry has been thoroughly examined in all appropriate stages right from 
file formation to the Cabinet level till the same was laid before the Parliament 
with the Action Taken Report as above thereon reflecting the observations of 
the Government for necessary decision of the Parliament. With further 
reference thereto I say that the matter was thoroughly discussed in the 
Parliament but no decision of the Parliament was communicated to the 
Government directing any further action thereon. With regard to the 
spending of huge money from the public exchequer I say that in view of the 
order made by this Hon’ble Court on a writ petition moved by a public 
spirited individual, considering all relevant aspects thereto the Government 
of India issued a notification informing the engagement of Justice Mukherjee 
Commission of Inquiry referring the terms of inquiry thereto. The 
Commission worked for six years and six months and submitted the report 
on inquiry and as such the Government had to spend huge sum on the said 
score from the public exchequer. 

10. Save what would appear from records and save what are specifically 
admitted herein I deny and dispute all allegations made in paragraph 15 of 
the said petition. It is categorically denied that the relevant documents or 
records relating to the disappearance of Netaji were not made accessible to 
the Justice Mukherjee Commission of inquiry or at all and say that in the 
entire report itself there is no mention with regard thereto. With further 


reference thereto I say that the Commission visited various countries, 
namely, U.K., Japan, Taiwan, Bangkok and Russian Federation and 
examined a large numbers of witnesses and also examined 308 exhibits. 
With regard to the secret and top secret documents or records I say that the 
same being matters relating to the appointment of Inquiry Commission on 
the death of Netaji and on conferment of posthumous award of Bharat Ratna 
on Netaji and are irrelevant for the purpose of inquiry on disappearance of 
Netaji and as such barring those all relevant documents were provided to the 
Commission as and when required. 

11. Save what would appear from records I make no admission with 
regard to the statements made in paragraphs 16, 16.1, 16.2 and 16.3 of the 
said petition. 

12. I deny and dispute that the records were not made available to the 
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Commission as alleged in paragraph 16.4 of the said petition or at all and 
say that in para 2.6 of its Report, the Commission itself has stated that out 
of 202 (two hundred and two) exhibits, authenticated copies of 26 (twenty 
six) exhibits and plain photocopies of 63 (sixty three) exhibits, aggregating 89 
(eighty nine) exhibits only, were furnished by the Government of India to the 
Commission. 

13. I deny and dispute that the Central Government did with-hold any 
relevant document, file or record relating to the alleged death or 
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disappearance of Netaji in 1945 before the Commission under the garb or 
veil of the security of the nation as alleged in paragraph 16.5 of the said 
petition or that in view of the preliminary objection taken hereinabove any 
document is required to be produced before this Hon'ble Court and also 
before the Commission or there is any necessity or scope to reopen or 
reappoint the said Commission as alleged therein or at all and say that the 
said contentions are wholly misconceived and not tenable in law. 

14. Save what would appear from records and save what are specifically 
admitted herein 1 deny and dispute the submissions made in paragraph 17 
of the said petition and say that the earlier two Committee/ Commission 
namely Shah Nawaz Committee and Khosla Commission have stated that 
Netaji Subhash Chandra Bose died in the plane crash at Taihoku Airport on 
18 th August, 1945 and the Government of India in turn accepted the findings 
of the said Committee/Commission. 

t 

15. With regard to the statements made in paragraph 18 of the said, 

t 

petition, I say that the representation dated 11.3.2008 has not been received 
in the concerned Section /Division of the Ministry of Home Affairs. In view of 
what has been stated hereinabove, I deny that there is any scope for 
reappointment or reopening of the Mukherjee Commission. 

16. That the submissions made in paragraph 19 of the said petition are 
misconceived and not in terra firma and submit that in view of the 


preliminary objection taken hereinabove the said petition is not 
maintainable. With further reference thereto I say that the Central 
Government reserves its right to make further submissions thereon at the 
hearing of the said petition or as and when necessary. 

17. Save what would appear from records and save what are specifically 
admitted herein I deny and dispute the contentions contained in paragraphs 
20 and 21 of the said petition and repeat and reiterate that upon due 
deliberations thereon recording its observations in the action Taken Report 
the Central Government has laid the report of the justice Mukherjee 
Commission of Inquiry before both the Houses of Parliament as a repository 
of the legislature and since the matter has been laid on the table of the 
Parliament the issue pertaining to the death, cause of death and/or 
disappearance of Netaji is subject matter being exclusively in the domain of 
the Parliament the petitioners are debarred from rusting the jurisdiction of 

t 

this Hon^le Court for waiver of the Rule of Standing and as such the same 
is liable to be dismissed. 

18. With reference to the allegations made in paragraph 22 of the writ 
petition, I submit that inspite of best efforts made by different departments 
of the Government no records could be found on the basis of which the then 
Hon’ble Prime Minister of India Late Morarji Desai made the statement on 
the floor of Parliament on 28 th August, 1978. 


19. With reference to the allegations made in paragraphs 23 and 24 of the 
said petition I deny and dispute the same. I submit that Justice Mukherjee 
Commission had complete freedom to visit any country if wanted for the 
purpose of the enquiry or investigation. In fact the commission went to 
several places in India and abroad and conducted necessary enquiry and 
investigation within the country and outside India. After completion of their 
enquiry and investigation, Justice Mukherjee Commission submitted its 
Report. In the circumstances there is no need for further enquiry. Save as 
aforesaid all allegations contrary thereto or inconsistent therewith are denied 
and disputed by me. 

20. With regard to the allegations made in paragraph 25 of the said 
petition, I state that the Government of India has accepted the findings of 
the Shah Nawaz Committee and Khosla Commission. Both the 
Committee/ Commission have concluded in their report that Netaji died in 
the plane crash at Taihoku on 18 th August, 1945. Save as aforesaid all 
allegations contrary thereto or inconsistent therewith are denied and 
disputed by me. 

21. With reference to the allegations made in paragraphs 26 and 27 of the 
said petition, I deny and dispute the same. 1 particularly deny the allegation 
that the object of rejection of said Justice Mukherjee Commission Report is 
absolutely illegal and against the said provision of law as alleged or at all. I 


crave leave to make further submissions thereon during the argument or as 
and when necessary. 

22. I deny and dispute that the fundamental right of the petitioners 
guaranteed under Article 14 and 19(1) of the Constitution of India has been 
violated as alleged in paragraph 28 of the said petition or at all and say that 
the report of Justice Mukherjee Commission of Enquiry was thoroughly 
examined but it was observed that the Commission’s Inquiry was 
inconclusive and it has not been able to provide definite findings. It is 
submitted that the Commission’s finding that Netaji did not die in the plane 
crash are based on non-availability of ‘clinching evidence’. It is submitted 
that Shah Nawaz Committee of 1956 and Khosla Commission of 1970 also 
encountered the same predicament and they, therefore, relied on oral 
evidences of the witnesses including those who were co-passengers of Netaji 
in the said ill-fated plane and came to the conclusion that Netaji died in the 
plane crash on 18 th August, 1945 and that he was cremated in Taiwan 
Crematorium and his ashes were taken to Tokyo and preserved in the 
Renkoji temple. Justice Mukherjee Commission’s, Report therefore, does not 
conclusively disprove the plane crash in the light of overwhelming oral 
evidence, particularly of those who were co-passengers of Netaji and also the 
doctors and staff of the Hospital where he was treated for third degree burn 
injuries sustained in the plane crash. It is submitted that Government of 
India, therefore, found it difficult to accept the conclusions of the Justice 
Mukherjee Commission of Inquiry. 
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23. 1 deny and dispute the allegations made in paragraphs 29, 30 and 31 
of the said petition as alleged or at all. 

24. I submit that the said petition is speculative, misconceived, harassing 
and made in the pursuit of publicity and has been made in the gross abuse 
of the process of Court and as such liable to be dismissed. 

25. That the statement made in paragraphs I and 2 of the foregoing 
affidavit are true to my knowledge, those made in paragraphs 4, 5, 6, 7, 8, 9, 
10, 1 1, 12, 13, 15, 17, 20, 21, 22 and 23 are true to my information derived 
from records which 1 verily believe to be true and rest thereof are my humble 
submissions before this Hon'ble Court. 


Prepared in my office 


The deponent is known to me 




Clerk to: Mr. 



Advocate 


Advocate 


Solemnly affirmed before me 



2011 . 



Commissioner 
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(M) 

THE PRIME MINISTER (SHR1 
MORARJI DESA1): Mr. Chairman, 
feir, 1 may differ sometimes from hon* 
friend, Mr, Samar Guha, but 1 can 
never doubt, even id my sleep, hit 
sincerity, I have great admiration 
for the dedication with which he'll 
pursuing this cause and yet we have 
to be realistic in this mailer. 




[Shri Vacant Sat he] 

I {ind sometimes a contradiction in 
our behaviour. Statutes or portra- 
its are normally unveiled of only 
those who are no more with us. It 
is very seldom, except in the South, 
that a statue is unveiled of a person 
who is still alive. Normally it is not 
done, In the present case, on the one 
hand, we have unveiled the statues 
and portraits; on the other hand, we 
are maintaining that he is still alive. 
I think there is some contradiction 
which needs reconciliation. 

If. for any reason, it is fell that the 
recommendation or report of the Com- 
mission is wrong, throw it out and 
have another fresh enquiry. In all 
seriousness, I would submit to 
Morarjibhai that the only authority 
□n this subject, who can go into it, 
who can really go to the areas where 
there is a likelihood of finding Suhhas 
Chandra Bose is Prof. Samar f iba. 
He has photographs with Him. I 
think, there should be a one-man 
Commission I am saying it in alt humi- 
lity and seriousness and that should 
he headed by Prof. Samar Guha, He 
cun take all the assistance, the entire 
Government machinery can be plac- 
ed at his disposal and he might even 
take the assistance of your 
scientific astrologer. There is subs- 
tance in astrology and may be that 
it would help. But if any one can 
find Netaj] Subhas Chandra Bose for 
us and if on any one’s behalf suppos- 
ing Netaj i has taken sanpas, as the 
Astrologer says, and even then if any 
one can persuade him to come even 
in sanyas at least to give darshan to 
his people, it is only Prof. Samar 
Guha and nobodyelse. He has such 
a devotion and completed identifica- 
tion that you cannot find In 
anyone else. I would request the 
hon. Prime Minister, Shri Morarji 
Desai to appoint a one-man Commis- 
sion headed by Prof. Samar Guha, 
give him ell the assistance than one 
can think of. Let him try hts best to 
bring Subhas Chandra Bose to this 
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There have been two enquiries into 
the report of the death of Netaji 
Subhas Chandra Bose in the air-crash 
on 18th August 19*15 at Taihoku air- 
field during his air-journey to Man- 
churia, one by a Committee presided •* 
over by Maj. General Shah Nairu 
Khan and the second by a one-rota 
Committee of enquiry headed by Shri 
G. D. Khosta, retired Judge of the 
Punjab High Court. The Majority , 
report of the first Committee and Shri 
Khosla held the report of the deatl . 
as true. Since then, reasonable dou-* ,! 
bt; have been cast on the correctness 
of the conclusions reached in tlie two 
reports and various important con- 
tradictions in the testimony of wit- 
nesses have been noticed, some furv 
ther contemporary official documen- 
tary records have also become avail- 
able. In the light of those doubts’ ! and * ' ■ , 
contradictions nnd those records, Gotr <• 
eminent find it difficult to accept that 
the earlier conclusions arc dedsim 
At the same time. Government feels 
that no useful purpose would be ser- 
ved by having any further inquiry, 

I hope that in the light of Ibis «tat* 
ment, my hon. friend will withdraw 
his motion. 


PROF. SAMAR GUHA (CoptaD: 
Sir, Today is a great day for the wh«j| 
Indian people, because a mortal slit 
a treacherous crime that was | co* 
mitted against the epic hero of 
freedom has been undone, 
that Netaji was given burial, ‘but 
political conspiracy, it would, not,^ 
an exaggeration. Although thape^ri' 
not an iota of doubt or any 
proof to the contrary that the;, pi 
crash was nothing but fakft *ftd 
alleged crash did not Involve !j!?i 
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I congratulate the Prime Minister 
On behalf ol the Indian people, the 
Government as well, for the very bold 
and courageous steps and the decision 
that they have taken today. It is not 
an easv matter to undo the findings 
of the two Inquiries. 

I also congratulate the representa- 
tives ol a'.l the parties in this House, 
all of whom, about 25 of them, who 
spoke in this House on earlier occa- 
sions on this resolution and who lent 
tneir unanimous support to the demand 
to undo the Khosla Commission’s 
Report. 

I would a' so remind this lln:iie that 
earlier about |nfl members of oo’.h the 
Houses, this llou.%.; and the other 
House, had j n a joint memorandum 
urged upon the Government for a 
fresh inquiry on Hetaji on the basis 
of which the Khosla Commission was 
set up. 

It is a matter of extreme regret that 
it required three decades for our 
nation to undoi j would say, the 
mischief that was don e against the 
revolutionary pilgiime of India. 
Would there have been the freedom, 
as you call it, would the British im- 
perialists have quit India so preci- 
pitously being the victor of the last 
War if there had not been a fatal blow 
by Netaji Subfaas Chandra Bose? 
What now I would say is not my 
word, but is the word of Lord Attlee 
who, as a private citizen, came to 
India. It has been quoted by Shrl 
R. C. Mazumdar In his book, “History 
of Indian Independence". He was 
asker “Why did the British quit India 
so precipitously?**. Lord Attlee said: 
“Because of the activities of Netaji 
Subhas Chandra Bose". 

It is now the accepted fact of history 
that Mahatma Gandhi prepared the 
background of Indian freedom and it 
is Netaji Subhas Chandra Bose who 
achieved it. But not the freedom as 
you find today. It Is not the freedom 
of either of the dream of Mahatma 
Gandhi or Netaji Subhas Chandra 


Dissappea ranee o) 
Netaji Subhas Bose (M 

I am not angry like Mr. D 
dranath Basu or. anybody ft 
finding the name of Netaji ) 
Doordnrshan on the 15th Augi 
am very glad that they di 
mention the name of Netaji > 
15th August because anybody 
the real meaning of the Indepe 
that we achieved on the 15th 
would not mind it. A'- least, 1 
attend any function now hen 
for even a day on the l5th A* 
may be. personally, to me, it i: 
of national betrayal. [ ren 
Mahatma Gandhi, remained ut 
at BMighata, at Jhc mid-night 
A u gun and htf ' did not 1)1 ess, 
even send u miwijie of con 
lions on this kind of Indept 
that w e achieved. Therefore , 
not at al! worried about it I 
that his name was not menti< 
the 15th AuguU because hi 
should be mentioned either 
January or 21st October, the 
which Netaji declared the Pm 
G overnment of India and do 
war of Indian liberation aga 
British imperialists. 


Today, I express my grntitu 
Prime Minister because tods 
crusade that in my humble w 
trying to conduct on beha! 
people of India at least to 
officially and legally Netaj 
declared dead. How, by urn 
findings of th e two Reports 
this much we have a clue 
today, Netaji is neither lej 
officially dead. 

What happened to him? 
there will be any useful 
served by having a fresh e 
not is a question which I w 
later. But I want to draw 
tion of thg Prime Minister l 
that what has been don 
Government tia s been done 
himself. He himself repu 
own finding* if a recent 
Calcutta. There was the ret 
Khosla Commission and, 
the publication of this 
published a book called 
Days of Netaji*. This Is r 
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District : Howrah 

A 

In the High Court at Calcutta 
Constitutional Writ Jurisdiction 
Appellate Side 

W. P. No. 8215(W) of 2008 

IN THE MATTER OF: 

An application under Article 226 of the 
Constitution of India; 

And 

IN THE MATTER OF: 

Sri Subhas Chandra Basu 86 Anr. 

Petitioners 

Versus 

Union of India 8& Ors. 

....Respondents 


Affidavit-in-Opposition 



Shakeel Mohammed Akhter, 
Advocate, 

C/o. Somenath Bose, Advocate, 
6, Old Post Office Street, 
Ground Floor, Room No. 50, 
Kolkata-700001. 
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Lok Nayak Bhavan, 9 th floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 4* March, 2011. 
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i Ministry of Law and Justice, 

Deptt. of Legal Affairs, Branch Secretariat, 

1 1 , Strand Road, 2 nd Floor, 

Kolkata - 700 001 

Sub : Calcutta High Court - Discussions on 3 Writ Petition 
Nos. 2003/2006, 27541/2006 & 8251/2008 on the 
disappearance of Netaji Subhas Chandra Bose. 

I am directed to say that the three Writ Petitions on the above 
mentioned subject were heard in the Calcutta High Court on 24 th 
February, 2011. The learned Court also heard the Report of the 
Justice Mukherjee Commission of Inquiry (JMCI) that was laid on 
the table of the house on 17 th May, 2006. In para-2.10.2 of the 
Report of the JMCI, (copy of page 38 of the Report enclosed), it has 
been mentioned that deponents and their Counsels were to make 
their submissions on the issues before the Commission in response 

thereto Shri Tarakeswar Pal, the learned Counsel 

appearing for Government of India and deponents made 

their respective submissions in details. This Ministiy has not been 
able to find any record to confirm that if at any given point of time 
Shri Tarakeswar Pal was appointed as the Govt, of India Counsel to 


make its submissions before the JMCI. 


I 
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2. An Affidavit has to be filed before the Hon Isle Court, Kolkata 
immediately as to whether Union of India appointed 
Shri Tarakeswar Pal as the Government Counsel to represent 
Government of India before the Commission. Since Ministry of 
Home Affairs has so far not been able to trace any record to show 
that Ministry had appointed Shri Tarakeswar Pal to represent 
Government of India, the Ministry of Law and Justice, Branch 
Secretariat, Kolkata is requested to check its record and inform this 
Ministry by 16 th March, 2011 if they have any papers on the 
appointment of Shri Tarakeswar Pal as Government Counsel to 
represent Union of India before the JMCI. 
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2.10.2 Keeping tri view the above yardstick relating to reception of evidence in this 
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inquiry, the deponents and/or their Counsel were asked to make their submissions 
on the issues (the terms of reference) before the Commission. In response thereto 
Ms. Chandreyee AJam, Shri Keshab Bhattacharjee, Shri Rudrajyoti Bhattacharjee, 
Shri Supriyo Bose, the learned Counsel appearing for some of the deponents, 
Shri Tarakeswar Pal, - the learned Counsel appearing for Government of India and 
deponents Dr. Madhusudan Pal, Professor Nandalal Chakrabarti, Dr. Susanta Mitra, 
Shri Kanailal Basu, Dr. Bijoy Ketan Mukherjee, Shri Sukhendu Kumar Baur, 

i 

Shri Subhas Ranjan Dasgupta and Shri Satyabrata Tapadar made their respective 
submissions in detail. Some of them have filed written arguments also to supplement 
their oral submissions. 

Consequent upon the conclusion of the arguments the findings on the terms of 
reference are to .be recorded and it will be apposite to record the same at appropriate 
stages. 


t + 


Ministry of Home Affairs 
(Internal Security.il Division) 



There are 3 writ petitions pending for official hearing in the 
Kolkata High Court (Nos. 2003/2006, 8215/2008. 27541/2006) 
relating to Netaji Subhash Chandra Bose. Addl. Solicitor General 
informed the undersigned that the hearing of the case is 
scheduled to take place on 24 th Feb,, 2011. Two Supplementary 
Affidavits and one Counter Affidavit is ready for affirmation after 
obtaining the comments of Ministry of External Affairs, Ministry of 
Parliamentary Affairs, Netaji Research Bureau and Prime 
Minister’s Office. 


2. Since the affidavits have to be affirmed before 24 th 
February 2011, it is proposed that Smt. L.P. Shrivastava, Under 
Secretary dealing with the subject matter be deputed for 
conference with Addl. Solicitor General at Kolkata and affirming 
the affidavits in Kolkata High Court. ASG desired that the officer 
may reach Kolkata on 22 nd February, 201 1 and attend the hearing 
also on 24 th February, 201 1 . 



No . 1 2 0 1 4 / 1 2 / 2007-Cdn. 

Government of India 
Ministry of Home Affairs 
IS- II Division 

Lok Nayak Bhavan, 9 ,h floor, ‘C’ Wing, 
Room No. 8, New Delhi, 
Dated the 'J* March, 2011. 

Office Memorandum 


Sub : Calcutta High Court - Discussions on 3 Writ Petition 
Nos. 2003/2006, 27541/2006 & 8251/2008 on the 
disappearance of Netaji Subhas Chandra Bose. 

I am directed to say that the three Writ Petitions on the above 
mentioned subject were heard in the Calcutta High Court on 24 th 
February, 2011. The learned Court also heard the Report of the 
Justice Mukherjee Commission of Inquiry (JMCI) that was laid on 
the table of the house on 17 th May, 2006. In para-2.10.2 of the 
Report of the JMCI, (copy of page 38 of the Report enclosed), it has 
been mentioned that deponents and their Counsels were Lo make 

their submissions on the issues before the Commission in response 

. 

thereto Shri Tarakeswar Pal, the learned Counsel 

appearing for Government of India and deponents made 

their respective submissions in details. This Ministry has not been 
able to find any record to confirm that if at any given point of time 
Shri Tarakeswar Pal was appointed as the Govt, of India Counsel to 
make its submissions before the JMCI. 



No. 12014/ 12/2007-Cdn, 

Government of India 
Ministry of Home Affairs 

IS- II Division 
*** 

Lok Nayak Bhavan, 9 ,h floor, ‘C* Wing, 
Room No. 8, New Delhi, 
Dated the March, 2011. 

Office Memorandum 


Sub : Calcutta High Court - Discussions on 3 Writ Petition 
Nos. 2003/2006, 27541/2006 & 8251/2008 on the 
disappearance of Netaji Subhas Chandra Bose. 

I am directed to say that the three Writ Petitions on the above 
mentioned subject were heard in the Calcutta High Court on 24 th 
February, 2011. The learned Court also heard the Report of the 
Justice Mukherjee Commission of Inquiiy (JMCI) that was laid on 
the table of the house on 17 th May, 2006. In para-2. 10.2 of the 
Report of the JMCI, (copy of page 38 of the Report enclosed), it has 
been mentioned that deponents and their Counsels were to make 
their submissions on the issues before the Commission in response 

thereto Shri Tarakeswar Pal, the learned Counsel 

appearing for Government of India and deponents made 

their respective submissions in details. This Ministry has not been 
able to find any record to confirm that if at any given point of time 
Shri Tarakeswar Pal was appointed as the Govt, of India Counsel to 


make its submissions before the JMCI. 


- 2 - 


2. An Affidavit has to be filed before the Hon hie Court, Kolkata 
immediately as to whether Union of India appointed 
Shri Tarakeswar Pal as the Government Counsel to represent 
Government of India before the Commission. Since Ministry of 
Home Affairs has so far not been able to trace any record to show 

| I 

that Ministry had appointed Shri Tarakeswar Pal to represent 
Government of India, the Ministry of Law and Justice is requested to 
check its record and inform this Ministry by 16 th March, 2011 if 
they have any papers on the appointment of Shri Tarakeswar Pal as 
Government Counsel to represent Union of India before the JMCI. 


Shri M A Khan Yusufi, 

Joint Secretary & Law Adviser 
Ministry of Law 85 Justice 
Shastri Bhawan, 

New Delhi. 
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2. An Affidavit has to be filed before the Hon'ble Court, Kolkata 
immediately as to whether Union of India appointed 
Shri Tarakeswar Pal as the Government Counsel to represent 
Government of India before the Commission. Since Ministry of 
Home Affairs has so far not been able to trace any record to show 

I 

that Ministry had appointed Shri Tarakeswar Pal to represent 
Government of India, the Ministiy of Law and Justice is requested to 
check its record and inform this Ministry by 16 th March, 2011 if 
they have any papers on the appointment of Shri Tarakeswar Pal as 
Government Counsel to represent Union of India before the JMCI. 


Shri M A Khan Yusufi, 

Joint Secretary & Law Adviser 
Ministry of Law & Justice 
Shastri Bhawan, 

New Delhi. 
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2.10.2 Keeping in view the above yardstick relating to reception of evidence in this 
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inquiry, the deponents and/or their Counsel were asked to make their submissions 

on the issues (the terms of reference) before the Commission. In response thereto 

Ms. Chandreyee AJam, Shri Keshab Bhattacharjee, Shri Rudrajyoti Bhattacharjee, 

Shri Supriyo Bose, the learned Counsel appearing for some of the deponents, 

Shri Tarakeswar Pat, - the learned Counsel appearing for Government of India and 

deponents Dr. Madhusudan Pal, Professor Nandalal Chakrabarti, Dr. Susanta Mitra, 

Shri Kanailal Basu, Dr. Bijoy Ketan. Mukherjee, Shri Sukhendu Kumar Baur, 

Shri Subhas Ranjan Dasgupta and Shri Satyabrata Tapadar made their respective 

submissions in 'detail. Some of them have filed written arguments also to supplement 

their oral submissions. 

Consequent upon the conclusion of the arguments the findings on the terms of 

■ 

reference axe to.be recorded and it will be apposite to record the same at appropriate 
stages. 
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2,10.2 Keeping in view the above yardstick relating to reception of evidence in this 
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inquiry, the deponents and/or their Counsel were asked to make their submissions 
on the issues (the terms of reference) before the Commission. In response thereto 

* f 

Ms. Chandreyee Alam, Shri Keshab Bhattacharjee, Shri Rudrajyoti Bhattacharjee, 
Shri Supriyo Bose, the learned Counsel appearing for some of the deponents, 
Shri Tarakeswar Pal, - the learned Counsel appearing for Government of India and 



deponents Dr. Madhusudan Pal, Professor Nandalal Chakiabarti, Dr. Susanta Mitra, 
Shri Kanailal Basu, Dr. Bijoy Ketan Mukherjee, Shri Sukhendu Kumar Baur, 
Shri Subhas Ran) an Dasgupta and Shri Satyabrata Tapadar made their respective 
submissions in detail. Some of them have filed written arguments also to supplement 
their oral submissions! 

Consequent upon the conclusion of the arguments the findings on the terms of 
reference are to.be recorded and it will be apposite to record the same at appropriate 
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Most Immediate 



By FAX and Speed Post 
No.1. 1 20 1 4/24/2000-IS(D.IIP 

Dated, the ^/iNov., 2000. 

To : Shri Tarakeswar Pal, Sr. Advocate, 

“PURNASASI” 33, Ashoke Avenue, 

Near Navanir, Calcutta-700 040. 

FAX No.033-2482313. 

Subject: Engagement of a Counsel to represent the Ministry of Home 

Affairs before Hon’ble Mr. Justice Mukherjee Comnrissiion 

of Inquiry which is inquiring into the alleged disappearance 

of Netaii Subhas Chandra Bose. 

Sir, 

I am directed to refer to the Ministry of Law, Justice and CA 
(Department of Legal Affairs), Branch Secretariat, Calcutta, letter 
No.l52/LC/2000 dated the 7 ,h November, 2000 addressed to this Ministry 
with a copy endorsed to you on the above subject and to say that y ou ha ve 
been engaged to appear and plead on behalf of the Ministry of Home Affairs 
at t he exis ting terms of the Central/ State Govern ment Panel before the 
justice Mukherjee Commission of Inquiry. A representative of this Ministry 
will be shortly meeting you at Calcutta to brief you in the matter with 
relevant papers/documents. You are, however, requested to let this Ministry 
know the details of documents etc. required by you so that the same could be 
made available through this Ministry’s representative. 

2. The next hearing of the Commission is to be held on 23.11.2000 at 
Calcutta and your reply in the matter is therefore immediately needed so that 
you can make an effective appearance before it. The same may be sent at 
FAX No. 30 1 5750 oT 1017763. ~~ 


A. 


Yours faithfully, 





(V.P. BHATIA) 
Under Secretary to the Government of India. 



V 


Contd.2/— 




w 


rift, . 3c/ 57 .$ o 

■ VI lit"? 

' - 2 V i 'i'CNMi- MT OF K 


<? - r 


\>Q 


Ho,. r „l 52 /hC /2 C OO/ 


'* T-l i^ssfL J'NI’ OF i :1 1 /\ 

OF TAW, JUSTICE £ c.A. / /’ 

-spc.rt^ent of L=&cl s f f~ irs , 

Branch Secrets riat 
4, FC I RAM SHANK A? ZO~2 RCAD 
2t.& FI cor , Ce 1 cutt ? — 7CCC1 
Phone KoS t 248551 5 /2 48952 5 . 




Sri v o F„Bbetia 

t’toer Secretary to the Govt* of Ihdia, 
Mini st- rv 'Of Hone Affairs, 

New Delhi* 


- 3 teci: 7^11* 


sS : .. ' i : 


Sub: 


i~" W ^ 

v (b' 

)\- ? 
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Engagement of a Counsel to represent the* 
Ministry of Homo Affairs '.before Bot'UW: 

Mr* Justice ftukherjide Caiamis sJ.cn or .Ire 
which is iJQquirising into the alleged 
disappearance of Neta;i s abbas Chandra Bc*b 


Bsf : S Your letter No. X.12Qi4 / ^4/XC00*»I5(P. m ) 
dt • 3rd* Nov • 20()C» * 




P lease note tha t Sri TAKAKESVZAR PM Sr. Advocate, High ConlCt*:<Jal*;->. 
Fiar Association Rocet No. 5* Hicjh Court j&attxfe; Calcutta l?l 1 ; 248-3190 
FAX E*cu (033) 248—2313* 

>-3 b^en ‘engaged JLii shave mother tc = r-. r z*.*;6. o'.a^r. c:: 

-he Depcirumen-c at: the existing terms cf the centos 1/S3tafc= Gov^Tn^nt 

rn « 

You are therefore requested to cents ct the learned Ccunoo!. with 

all relevant papers and files for preparation of the case on bihali- 

* 

zha Department . . r 

A copy of the engagement "letter annexed hereto i,;av uleSs© iv? - 

c .-vs:' to the Learned' Counsel. 

Xil --pe^-fers—sent -bo— thirs— ef fiee— reined ed- : - 

Fnclo t -As above. . . 

Yours fsitkiuliv . 

( H:~r avrhOD. i 

Senior Can* ,ral Government. AdvodSte & Thcbsme. 

Copp to SRI -Tarakeswar Pal; Sr« Advocate, “POHBAsASl" 33, Xshdke *v«?ou< 
Hear Naim nir, Calcutta— 700 040 PH* 4 71—0592.(11) 

Uw is r*cu<jyt<»d to tonrU'-c \litj e<»s.« «••;. .'.’,1X1 £ 1 ; f: r; ' \ . Deo *.«■ • > i» • "M 

■ ; -r per ehe Departmental instruction j. AH ?«v e Bills mav be; solai-rzcf 
t.c the Department directly for .psym. :c: as per approved «eh«3u.led 
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(I*, 1 >. sATStt!),! 
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Ministry of External Affairs 
(East Asia Division) 


Sub: WP No.8215(W)/08 filled by Shri Subhash Chandra Basu and Ors Vs. Union of 
India & Ors. 


. 

~:ooOoo:- 


We have perused the Draft Affidavit faxed along with O.M. No. 12014/6/2008- 
Cdn dated 9 th February, 2011. This Ministry agrees with the contents of the Draft 
Affidavit and there are no additional comments to offer. The Ministry of External 
Affairs does not propose to file a separate Affidavit in this case. 


n 

( Santleep Chakravorty') 

^bi rector (EastV\sra)'"~ 



Tel: 23012536 
Fax: 23016514 


1) Shri S.C Shivaji Rao, Deputy Secretary(L), Ministry of Home Affairs, IS-II Division, 
^ Lok Nayak Bhavan, 9 th Floor, 'C Wing, Room No.8, New Delhi 
v- / 2) Shri K. Mural iriharan, DS(IS-II), Ministry ot Home Affairs, Lok Nayak Bhavan, Khan 
Market, New Delhi 


MEA U.O. N0.25/4/NGO-VOI-XVII 


IQ February 2011 


X 



F.NO. 15(9)/2010-ME 
GOVERNMENT OF INDIA 
MINISTRY OF PARLIAMENTARY AFFAIRS 




94-A, Parliament House, 
New Delhi -110001 

j: Dated: 15.04.2011 

OFFICE MEMORANDUM 


Subject: WP No. 8215(W)/08-Shri Subhash Chandra Basu & Ors. Vs UOI in the High 
Court at Calcutta reg: Reappointment or reopening of Mukherjee Commission to 
complete and/or conduct further enquiry into the alleged death or disappearance 
or Netaji Subhash Chandra Bose. 

The undersigned is directed to refer to subject mentioned above and to enclose a copy of 
Ministry of Home Affairs OM No. 12014/5/2007-Cdn, dated 04.04.201 1 wherein they requested 
for answer as to whether discussions on report of the Justice Mukharjee Commission Inquiry 
held in Parliament are challengeable in court of law when no decision has been taken on it. Lok 
Sabha Secretarial is requested to furnish their comments on the matter latest by 19 th April, 2011. 

Ends, as above. 

J ufQfic&gj 

(DEVASHIS BOSE) 
Under Secretary to the Govt, of India 
Pbone:23034732 


Lok Sabha Secretariat 

(Shri Ravindra Garimella, Director) 

107, Parliament House, 

New Delhi. 


Copy to:- 


v^hri K. Muralidharan, Deputy Secretary, Ministry of Home Affairs, Lok Nayak Bhavan, 
9 <h Floor, ‘C’ Wing, Room No.8, New Delhi with reference to his OM No. 12014/5/2007-Cdn, 
dated 04.04.201 1 information. 


X «* h 




-i 



2 .06 



Annexure-P-23 


Ors vs Union Of India Along With W.P. No. ... on 19 September, 2013 

Calcutta High Court 
Calcutta High Court 

Ors vs Union Of India Along With W.P. No, ... on 19 September, 2013 
Author: Baneijee 
Form No. J.{2) 

IN THE HIGH COURT AT CALCUTTA 
Civil Appellate Jurisdiction 
Original Side 
Present : 

The Hon’ble Mr. Justice Ashim Kumar Baneijee And 

The Hon'ble Justice Dr. Mrinal Kami Chaudhuri W.P. No, 2003 of 2006 

SHR 1 RUDRA JYOTI BHATTACHARJEE & ORS. 

v 

VS. 

UNION OF INDIA 

ALONG WITH 

W.P. No. 27541 (W) of 2006 

ASHIM KR. GANGULY & ANR. 

VS. 

UNION OF INDIA 
AND 

W.P. No. 8215 (W) of 2008 

‘ 

SUBHAS CHANDRA BOSE 

-f 

VS. 

UNION OF INDIA & ANR. 

For the Appellants : Mr. Keshav Bhattacharjee, Advocate (in WP 2003/06) Mr. Jagabandhu Ray, Advocate 
Ms. Debjani Ghosal, Advocate 

\ 

For the Appellants : Mr. Ashim Kumar Ganguly, {In person) (in WP 27541 (W)/Q6) 

For the Appellants : Mr. Subhas Chandra Bose, (In person) (in WP 8215 (W)/08) 
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Ors vs Union Of India Along With W.P, No on 19 September, 2013 

Far added respondents : Mr. Rudrajyoti Bhattachaijee, Advocate (in WP 27541 (W)/G6) Ms. Debjani Ghosal, 
Advocate For Union of India : Mr* R.N. Das, Senior Advocate Mr. Somenath Bose, Advocate 

Mr. Md* Nizammudin, Advocate 

Mr. Ashis Kr. Roy, Advocate 

Heard on : August 19, 21, 22, 29 and September 3, 2013. 

Judgment on : September 19, 2013* ASHIM KUMAR BANERJEE, J* 

PREFACE : 

Indian freedom struggle passed through violent and non-violent movement from time to time. We do not wish 
to enter into a debate, who should be given the credit for our freedom, the non-violent movement under the 
leadership of the father of the nation or the violent one: If people would like to give credit to the non-violent 
movement they would have sound logic behind it. Yet, no one could ignore the relentless fight of the youths 
of India to put the British administration in difficulty many a times through violent movement, rather it was a 
fall out of continuous oppression and torture that the British administration inflicted on our predecessor. 
Netaji Subhas Chandra Bose was one of the pioneers of our non-violent movement and ardent follower of the 
father of the nation. However, in 1939 he left the Congress and organized the Indian youth to fight out the 
British administration. The Second World War helped him in this regard when he joined the opposing force of 
British with his disciplined force commonly known as TNA r . He left the country and went underground and 
fought the British from outside. We ultimately got freedom in 1947. Sixty-six years have passed thereafter. 
We feel ashamed, we do not know his whereabouts. By the long passage of time, any prudent man would 
agree, he is no more in this world* How did he die? What did he do since we last heard him on the Radio? 
Being the citizen of the world's largest democracy, each one of us has a birth right to ask the Government to 
let us know about him and how he died. Three Commissions could not answer the query, was the Government 
sincere? or despite their best efforts and sincerity they could not find out the cause. With this mindset, we 
proceed to dispose of the present litigation pertaining to our great Hero. 

BACKDROP : 

After the India became independent the democratic Government of the country appointed a Commission 
called 'Shah Nawaz Committee 1 in April 1956 to Fmd out the whereabouts of Netaji. The ’Shah Nawaz 
Committee' could not effectively answer the reference. The Government again appointed Xhosla Commission 
of enquiry' in 1970 to enquire into and report to the Government on the circumstances concerning the 
departure of Netaji from Bangkok on or about August 18, 1945 and reported death in the plane crash and the 
subsequent development thereto. The second Commission also failed to answer the reference* The 
Government did not proceed any further. This caused annoyance to the members of public. On January 22, 
1992 the President of India decided to award Bharat Ratna to Netaji posthumously that created a tremendous 
discontent amongst t^e members of the public as the Government took Netaji to be dead. Sri Bijon Ghosh, an 
advocate of this Court filed a Public Interest Litigation that ultimately reached the Apex Court. The Apex 
Court however recorded the concession of the Central Government who ultimately dropped the idea of giving 
the posthumous award to Netaji, The Apex Court recorded, “since no further steps have been taken pursuant 
to the press communique and the matter is treated as closed, we declare that the press conimunique should be 
treated as cancelled". The Government had to backtrack and withdraw the notification "Subsequently, another 
Advocate of this Court Mr. Rudrajydti Bbattacharjee along with another, filed Public Interest Litigation being 
WP No* 281 of 1998 inter alia praying for various directions on the alleged research being conducted by 
Netaji Research Bureau and for classification and disclosure of all documents relating to Netaji as also his 
nexus in the Second World War. The Division Bench of our Court disposed of the writ petition by directing 
the respondent administration to launch a vigorous enquiry in accordance with law by appointing a 
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Commission of Enquiry to find out whether he was dead or alive, and in case, he was dead, the cause of death 
as also to find out, whether the ashes that was kept at Renkoji Temple at Japan would belong to Netaji or not. 
The administration accepted the said order and appointed one- man enquiry Commission under the aegis of 
Monoj Kumar Mukherjee, a former Judge of the Apex Court to answer the following questions: 

(a) Whether Netaji Subhas Chandra Bose is dead or alive; (b) If he is dead, whether he died in the plane crash, 
as alleged; (c) Whether the ashes in the Japanese Temple are ashes of Netaji ; 

(d) Whether he has died in any other manner at any other place and, if so, when & how; 

(e) if he is alive, in respect of his whereabouts. The Commission submitted its report on November B, 2005. 
The detailed report in three volumes answered as follows : (a) Netaji Subhas Chandra Bose is dead; 

(b) He did not die in the plane crash, as alleged; (c) The ashes in the Japanese Temple are not of Netaji; (d) In 
absence of any clinching evidence a positive answer cannot be given; and 

(f) Answer already given in (a) above. 

On May 16, 2006 the Ministry of Home Affairs, Government of India tabled the Action Taken Report on the 
report of the Commission, before the Parliament. The Action Taken Report would provide as follows : 

"The Government have examined the Report submitted by the Commission on 8th November, 2005 in detail 
and have not agreed with the findings that - 

(a) Netaji did not die in the plane crash; and (b) The ashes in the Renkoji Temple were not of Netaji*" The 
matter would rest at that stage. The cause is still left unfound. The present three applications, which we heard, 
were the fall out in desperation. 

PRESENT LIS : 

WP 2003 of 2006 

Mr. Rudrajyoti Bhattaeharjee, an Advocate of this Court filed application in the nature of Public Interest 
Litigation inter alia praying for the following reliefs : 

"a) A Writ of and/or order or direction in the nature of mandamus commanding the respondents, its agents and 
subordinates to act in accordance to law and to rescind, recall and cancel the impugned Action Taken Report- 
being Annexure "P/14 1 ' forthwith. 

b) To command the respondents to implement in particular the crucial and all-important findings reached by 
the Commission after an elaborate, indepth inquiry and/or probe by giving public hearing to all concerns that 
Netaji did not die omfhe 1 Sth August 1945 as alleged and also the categorical findings that the alleged ashes 
of Netaji kept in the Renkoji Temple are not ashes of Netaji Subhas Chandra Bose should be implemented and 
acted upon. 

c) For a further declaration that ail connected official records, papers books published turtle Government, its 
agent or any other publications shpuld be corrected strictly and scrupulously in terms of the Inquiry 
Commissions report; 

d) A writ of and/or order or directions in the nature of Certiorari requiring respondents to certify, transmit and 
produce all records relating to the enquiry into the disappearance of Netaji Subhas Chandra Bose; and to show 
cause as to why the order complained of should not be set aside and upon hearing the parties and perusing the 
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records be pleased to quash the impugned Action Taken Report being Annexure "P/14". e) A writ of and/or 
order or direction in the nature of Prohibition restraining the respondents, its subordinates and agents from 
giving any effect or further effect to the impugned Action Taken Report being Annexure- 1 P/14", 

f) A writ of and/or order or direction in the nature of Prohibition restraining the respondents, its subordinate 
and agents from allowing any person or persons to bring ashes, kept in the Renkoji Temple/' 

The Union of India filed affidavit-in-opposition through one Swapan Kumar Goswami, Under Secretary to die 
Ministry of Home Affairs affirmed on October 25, 2007 inter alia contending, the Government of India 
thoroughly examined the report of Mukheijee Commission and took the decision not to accept the findings as 
they were not based on firm grounds. Hie deponent also asserted, the Union of India acted in terms of the 
Commissions of Enquiry Act, 1952, He prayed for dismissal of the writ petition. In short, the Government did 
not offer any further enquiry to be made in this regard. The parties subsequently filed supplementary 
affidavits, last one was filed in September, 2010. In the supplementary affidavit the petitioner No. 2 Surojit 
Dasgupta contended, "the Parliament has no business to take decisions on Action Taken Report". In effect, the 
petitioners challenged the Action Taken Report. The Deputy Director, Rajya Sabha Secretariat vide office 
Memorandum dated August 21, 2008 informed, "since there was no Motion before the House to accept or 
reject the said ATR, the Secretariat has no comment to offer in the matter". 

WP 27541 (W) OF 2006 ; 

Two other Advocates filed this Public Interest Litigation inter alia objecting to the money spent from the 
public exchequer for maintaining Renkoji Temple and the ashes preserved there, stated to be of Netaji, even 
after the Mukherjee Commission held, it would not belong to Netaji. The Central Government also filed 
affidavit in this matter. They also relied upon Action Taken Report and informed, "the Government of India is 
not spending any money to maintain the ashes kept in the Renkoji Temple, Tokyo". With regard to the other 
allegation of spending from public exchequer for research on Netaji, the deponent contended, "Netaji 
Research Bureau is an internationally known Institute of History, Politics and International Relations 
established in 1957. Netaji Research Bureau is celebrating its Golden Jubilee anniversary in the year 
2007-2008. The Founder Director of Netaji Research Bureau Dr, Sisir Kumar Bose had collected materials on 
the life of his uncle Netaji Subhas Chandra Bose from all over the world for many decades. Apart from a very 
rich archives the Bureau has a museum and preserved rooms of Netaji which are visited by hundreds of people 
throughout the year. The Bureau has published 12 volumes of Netaji Subhas Chandra Bose's works. It has also 
produced documentaries and audio cassettes on him. The Bureau is engaged in preserving and propagating the 
life and works of Netaji Subhas Chandra Bose for the generations to come. It is run by a body of distinguished 
persons". 

The deponent prayed for dismissal of the application. WP 8215 (W) OF 2008 : 

The petitioner No. 2 in the second application filed this Public Interest Litigation with another Advocate of 
this Court inter alia praying for re-appointment or re-opening the Mukherjee^Commission to have concrete 
answer in respect oj^Item No. (d) and (e) which remain unanswered. The Central Government also filed 
affidavit through Under Secretary, Ministry of Home Affairs inter alia contending, this issue was barred by 
the provision of Article 122 of the Constitution being in complete domain of the Parliament. This affidavit 
also relied upon Action Taken Report and its acceptance by both Houses of the Parliament, The affidavit 
would also suggest, the Commission worked for six and half years and the Government had to spend huge 
sum of money from die public exchequer on this count. Commenting on the report the deponent stated, 
"Justice Mukherjee Commission^ Report, therefore, does not conclusively disprove the plane crash in the 
light of overwhelming oral evidence, particularly of those who were co -passengers of Netaji and also the 
doctors and staff of the Hospital where he was treated for third degree burn injuries sustained in the plane 
crash. It is submitted that Government of India, therefore, found it difficult to accept die conclusions of the 
Justice Mukherjee Commission of Enquiry". ARGUMENTS : 
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Mr. Ashim Kumar Ganguly, learned advocate argued in support of his petition being the second one. He 
would contend, once the Mukheijee Commission categorically ans wered, Netaji did not die in the plane crash, 
there was no reason why the public exchequer would be spent on the maintenance of Renkoji Temple and the 
ashes stated to be of Netaji. 

Mr. Subhas Chandra Bose, learned advocate arguing in support of the third petition would contend, the report 
of Mukherjee Commission was inconclusive, hence, it was incumbent upon the Central Government to 
re-appoint or re-open the issue appointing another Commission by the same person or anyone else to find out 
definite answer on the issues left by the earlier Commission. Mr. Rudrajyoti Bhattacharjee, learned advocate 
representing the other petitioners being the added respondents in the third petition would support the 
petitioner's contentions. 

Mr. Kesha v Bhattacharjee, learned advocate argued in the first matter. He took immense pain to draw our 
attention to report of the Commission, its finding recorded therein and contended, even after the alleged plane 
crash Netaji was alive and the independent Government of the country was aware of the same, in this regard, 
he would refer to the documents collected by Mukherjee Commission and annexed to its report. In fact, 
Taiwan Government in their E-mail admitted, "we may not sure whether U.S. still hold the passenger lists of 
that crashed plane by the very limited information, but this is the most closest information we could gather 
after the most effort we did in this regard”. In the said E-mail they admitted, there was no evidence to show 
that one plane had crashed carrying Netaji. He would also refer to pages 255-262 where the Chairman of the 
Mukheijee Commission submitted report on his visit to Taipai and Bangkok to show, he was not convinced 
with the alleged plane crash incident. He would also refer to the letter of the then Prime Minister of India 
appearing at page-33 of the petition that would quote a statement of Shyamlal Jain, Stenographer working for 
Jawharlal Nehru addressed to one Mr. Atlee, 

"Dear Mr. Atlee, 

I understand from most reliable source that Subhas Chandra Bose your War Criminal has been allowed by 
Stalin to enter into the Russian territory, which act of his is clear treachery and betrayal of faith, as Russia was 
an allay of the British and the America, Stalin should not have done so. This is just for your information and 
notice." This was recorded by Khosla Commission. He also contended, the Government of India was aware, 
there was no alleged plane crash on August 18, 1945 involving Netaji's death. The Taiwan Government 
carried out a detailed investigation and submitted a report to the Government to United Kingdom on May 23, 
1956 that report was inspected by Mukherjee Commission which would show, there was no air crash 
involving Netaji. He would refer to the Radio Message of Netaji appearing at page 1 14A-B. Netaji's voice was 
broadcast on December 26, 1945, January 1, 1946 and February 1946. Commenting on the Action Taken 
Report, Mr. Bhattacharjee would contend, how the Home Minister himself could sign the report as would.be 
appearing at the top of it at page- 127 of the compilation. He prayed for suitable orders re-opening the entire 
issue so that the people of the country would know, what had actually happened to Netaji. 

Per contra, Mr. R.N. Das, learned senior advocate appearing for the Union of India in all the three matters 
would refer to varioja&provisions of the Commission of Enquiry Act and contend, once the report was placed 
in both Houses of the Parliament and the Action Taken Report was accepted, the Court would have hardly 
anything to do in the matter. He would contend, Action Taken Report once accepted by the Parliament, was 
no more available for judicial scrutiny. He would refer to the documents pertaining to tabling of the Action 
Taken Report before the Parliament. He would lastly contend, the Commission appoiqj^d under the said Act 
of 1952 was recommendatory in nature. It was nothing but a fact finding body without any power of 
adjudication or granting of relief. MrJBomenath Bose, learned advocate also appearing for the Union of India 
would add, once the Parliament accepted the report and did not find anything wrong the Court would have 
hardly anything to do. The proceeding of the Parliament was protected from judicial scrutiny under Article 
122 of the Constitution. On the Netaji Research Bureau, Mr. Basu would contend, Bureau was doing research 
job not only on this subject but also on other subjects too. Hence, it would not be proper to shut the 
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organization or stop funding the same. Commenting on the evidence of Shyamlal Jain, he would say, it had no 
evidentiary value in view of the provisions of Section 18 of the Evidence Act. 

While replying, Mr. Subbas Chandra Bose would contend, Commission's power was not challenged in the 
writ petition. It was the Action Taken Report of the Government that would definitely come under the judicial 
scrutiny. In any event, the Action Taken Report being cryptic and devoid of reason, would certainly warrant 
interference. Joining him, Mr. Ashim Kumar Ganguly would contend, Netaji Research Bureau did not file any 
affidavit counter acting the allegations made against diem. 

Mr. Kesha v Bbattachaijee, learned advocate while replying, dealt with the cases cited by Mr. Das. He would 
also contend, die Action Taken Report was challenged and not the Parliament proceeding, hence, Article 122 
would have no application. He would sum up his argument, once the Action Taken Report did not disclose 
any reason subsequent affidavit supplementing reason would not cure the defect. The official stand of the 
Government was not known to the members of the public that must come up. 

CASAES CITED : 

1. All India Reporter 1999 Calcutta page-9 (Rudra Jyoti Bhattachaijee Sc Ors. Vs. Union of India Sc Ors.); 

2. All India Reporter 1997 Supreme Court page-3019 (Union of India Vs. Bijan Ghosh & Ors.); 

3. All India Reporter 1977 VoIume-IV Supreme Court Cases page-608 (State of Karnataka Vs, Union of India 
& Anr.); 

4. 2004 V Glume- V Supreme Court Cases page-568 (State of Orissa Vs. Dhaniram Luhar); 

5. All India Reporter 1978 Supreme Court page-851 (Mohinder Singh Gill & Anr. Vs. The Chief Election 
Commissioner, New Delhi); 

6. 70 Calcutta Weekly Notes page- 399 (Sahu Jain Ltd. Vs. Deputy Secretary & Ors.); 

7. All India Reporter 1967 Supreme Court page-295 (Barium Chemicals Ltd. and Anr. Vs. Company Law 
Board and Ors.). The case of Barium Chemicals (supra) was relied upon on the sufficiency of reason. The 
case of State of Orissa (supra) was relied upon as to the scope of Court's interference on a cryptic order being 
devoid of reason. The decision in the case of Mohinder Singh Gill (supra) and Sahu Jain (supra) were cited on 
the issue as to how the definite assertion made in the case could be dealt with in the affidavit-in-opposition. 

The above are well settled principles of law that would still hold the field. We need not deliberate further on 
the same. OUR VIEW : 

We would be concerned with the appropriate provisions of the said Act of 1952 to Mr. R.N. Das find out our 
competence to deaFWith the issue. Section 3 would empower the Union of India or the State to appoint 
Commission of Enquiry for the purpose of making an enquiry into any definite matter of public importance 
and performing such functions and submit report before the Parliament or the Assembly as the case may be. 
As soon as the report would be submitted to the Government, the Government would la^tbe same before the 
Parliament and/or the Assembly as the case may be, together with the Action Taken Report on the same. The 
Mukherjee Commission was appointed under Section 3 of the said Act of 1952, The Mukherjee Commission 
submitted its report before the Government. Government placed the Action Taken Report before both Houses 
of Parliament. They accepted the same. Article 122 would prevent us from questioning the same through a 
judicial scrutiny. Hence, we are unhesitatingly of the opinion, the Mukherjee Commission report or the Action 
Taken Report on the same is not available to us for any judicial scrutiny. We are constrained to hold, the 
challenge to the Action Taken Report is not maintainable. It is unfortunate, even after sixty-six years of 
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independence we would not know how our leader being universally acclaimed, spent his last days. We would 
not know, how did he die. We would not know, where was he after he was last seen in early 1940s. Our 
Division Bench, in the earlier proceeding in the case of Rudra Jyoti Bhattachaijee (supra), categorically asked 
the Government to conduct a vigorous enquiry that the Central Government complied. We have nothing 
further to do on that score. In the case of State of Karnataka (supra) the State filed a suit in the Supreme Court 
for a declaration that the appointment of Commission by the Central Government was illegal and ultra vires 
on the ground, the said Act of 1952 did not authorize the Central Government to constitute such Commission. 
The Seven-Judge Bench, per majority, held, the suit maintainable and thereafter observed, the Central 
Government was quite competent under the said Act of 1952 to appoint such Commission and the suit was 
liable to be dismissed. 

On the issue of expenditure on Renkoji Temple, we are of the view, once the Central Government by affidavit 
made it clear, they no more funded the maintenance of the said Temple of the ashes, no interference on this 
score is required. On the Netaji Research Bureau, it is common knowledge of all concerned, the Bureau is 
working on the Research. Without any plausible reason being shown, there could not be any direction for 
stoppage of the grant While we hold, the petitioners in all the three petitions would not be entitled to any 
relief as claimed, we would still observe and express our hope and trust, the:;Central Government, in their 
wisdom, would certainly keep it in mind and would explore the possibility, if possible, to find out the answer 
on the issue which is a long cherished desire of the people of the country. In short, it is our earnest endeavour 
to observe, the issue must not be closed forever. The writ petitions are accordingly disposed of without any 
order as to costs. 

Dr. Mrioal Kanti Chaudhuri, J: 

I agree. 

[ASHIM KUMAR B ANERJEE, L] 

[DR. MR1NAL KANTI CHAUDHURI, J.] 
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